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For my Father, who was horn in Baltimore during another war, 
and my Mother, who was horn in the Land of Lincoln. 




By the principles of the American revolution, arbitrary power may and 
ought to be resisted, even by arms if necessary. The time may come, when 
it shall be the duty of a State, in order to preserve itself from the oppression 
of the general government, to have recourse to the sword; in which case, 
the proposed form of government declares, that the State and every of its 
citizens who act under its authority are guilty of a direct act of treason;— 
reducing, by this provision, the different States to this alternative, that they 
must tamely and passively yield to despotism, or their citizens must oppose it 
at the hazard of the halter if unsuccessful: and reducing the citizens of the 
State which shall take arms, to a situation in which they must be exposed 
to punishment, let them act as they will; since, if they obey the authority 
of their State government, they will be guilty of treason against the United 
States; if they join the general government, they will be guilty of treason 
against their own State. 


— LUTHER MARTIN, 

to the Legislature of Maryland, 
November 29,1787 


In the divided condition of public sentiment a conviction for treason no 
matter how clearly the crime may be proved is extremely difficult. 


— JUDGE ADVOCATE GENERAL JOSEPH HOLT 

to U.S. attorney for the District of Maryland William Price, 
March 12,1863 
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INTRODUCTION 


W^rohn Merryman, a Baltimore County farmer, was arrested by Union 
military authorities at 2:00 a.m. on May 25,1861, on vague and imprecise 
charges of treason against the United States. Merryman was suspected 
of being a pro-secession militia officer who had burned railroad bridges 
around Baltimore about a month before his arrest. On April 19,1861, the 
streets of Baltimore had been awash in blood as an angry mob attacked 
soldiers from Massachusetts and Pennsylvania that were passing through 
the city on their way to Washington, D.C. Four soldiers and twelve civil¬ 
ians fell dead amid the chaos; dozens more were wounded. Following the 
riot, state authorities ordered members of the Baltimore police and the 
Maryland militia to destroy railroad bridges around Baltimore to prevent 
more northern troops from passing through the city. Leading a local band 
of cavalrymen, John Merryman burned several strategic bridges. This act, 
which prevented northern recruits from reaching the endangered national 
capital, was treason. 

While imprisoned at Fort McHenry, in Baltimore harbor, Merryman 
petitioned Chief Justice Roger B. Taney for a writ of habeas corpus. This 
court order would require the arresting officer to bring “the body” of the 
prisoner before Chief Justice Taney so that Merryman could either be 
charged with a crime and lawfully recommitted to prison or be set free. 
Merryman and his lawyers believed the writ would either secure his free¬ 
dom or have him turned over to civil authorities to be tried according 
to Article III of the Constitution and the provisions of the Bill of Rights 
that secure procedural safeguards to accused criminals. On May 26, Taney 
issued the writ, but President Abraham Lincoln ignored it. As a conse¬ 
quence, the military continued to hold Merryman in close confinement at 
Fort McHenry. 


1 
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On June 1,1861, Chief Justice Taney delivered a written opinion in Ex 
parte Merryman that blasted Lincolns handling of the matter. The arrest 
of a little-known farmer from Baltimore County thus led to a clash of 
enormous proportions between the chief justice and the president. This 
“collision,” as it was called at the time, has been the subject of numerous 
essays, books, and articles regarding the nature of executive power in war¬ 
time, the definition of treason, and the rights of accused criminals to due 
process of law. Yet these accounts are based on a woefully incomplete un¬ 
derstanding of what was transpiring in the 1860s as judges, lawyers, politi¬ 
cians, traitors, and ordinary civilians battled over the meaning of treason, 
the rights of the accused, and the power of the government to protect itself 
in times of national emergency. 

Historians love to tell the Merryman story. Great literature rarely pro¬ 
vides better drama—the nation had been sundered, an ordinary man sat 
wallowing in a dungeon, 1 soldiers were hastening to battle, vicious mobs 
roamed city streets, storm clouds were ominous, and the president and 
chief justice stood locked in an epic constitutional struggle that might de¬ 
termine the fate of the young republic. Yet the account, as it is often told, 
leaves more questions than answers. One remarkable fact is that historians 
who write about Ex parte Merryman have very little idea as to who John 
Merryman was or what he did to merit arrest. While we know that Merry¬ 
man was a man of southern sympathies, we have yet to learn what actually 
motivated him to act illegally in April 1861. Moreover, what exactly was 
Chief Justice Taney doing in Baltimore? What effects did Ex parte Merry¬ 
man have on military policy? And finally, what became of the main actors 
in this drama after Merryman was released from Fort McHenry in July 
1861? The answers to these questions reveal a great deal about the treason, 
civil liberties, and habeas corpus issues that arose during the Civil War. 
These questions, however, have been too often overlooked or cursorily 
dealt with because historians and political scientists who write about Ex 
parte Merryman have relied almost entirely on the published reports of the 
case in Federal Cases and the Official Records rather than on the original 
manuscript court records. 
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In a recent volume commemorating the two hundredth anniversary of 
Abraham Lincoln’s birth, historian Mark E. Neely, Jr., selected Taney’s 
opinion in Ex parte Merryman as one of “three documents . . . critical 
to understanding President Abraham Lincoln’s record on civil liberties.” 
Neely went on to call Merryman “one of the most poorly understood deci¬ 
sions to come from the Supreme Court.” 2 Neely’s assessment is partially 
correct. Merryman is one of the most significant judicial decisions of the 
Civil War era. In fact, Merryman is the first case listed on the federal ju¬ 
diciary’s “Landmark Cases Related to Understanding Terrorism Cases” 
website. 3 But the case is also very “poorly understood.” Merryman was 
not a Supreme Court decision, as many historians and political scientists 
contend. Nor was it simply a routine circuit court case. The story is much 
more complex and deserves a complete retelling. 

Historians still know very little about why exactly John Merryman was 
arrested by the military in 1861. According to James M. McPherson, Mer¬ 
ryman “was a wealthy Maryland landowner and lieutenant in a secession¬ 
ist cavalry company that had torn down telegraph lines near Baltimore.” 
Geoffrey Stone describes Merryman as “a cavalryman who had allegedly 
burned bridges and destroyed telegraph wires during the April [19] riots.” 4 
According to Judge Frank J. Williams, Merryman was “a dissatisfied resi¬ 
dent” of Maryland who “spoke out vigorously against the Union and in 
favor of the South, and he recruited a company of soldiers for the Confed¬ 
erate army and became their lieutenant drillmaster.” 5 Paul M. Angle char¬ 
acterizes Merryman as “a citizen of Baltimore with Southern sympathies.” 
Michael Vorenberg describes him as “a Maryland militiaman who had 
been imprisoned without trial for recruiting soldiers for the Confederacy 
in an area where Lincoln had suspended habeas corpus rights.” Law pro¬ 
fessor James F. Simon identifies Merryman as “a wealthy landowner, state 
legislator, and cavalry officer from Cockneysville [sic], Maryland, who 
was accused of burning railroad bridges and destroying telegraph wires in 
northern Maryland after the April 19 Baltimore riot.” Peter Charles Hoffer 
sums up the Merryman case this way: “In 1861, President Abraham Lincoln 
ordered the arrest and military trial of a confederate sympathizer named 
John Merryman and at first refused to honor a habeas corpus that Chief 
Justice Roger Taney granted.” Presuming Merryman’s guilt, but without 
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ever stating what overt act of treason Merryman had committed, Hoffer 
concludes, “Merryman was in fact levying war against the United States, 
and could, without much of a stretch, have been indicted in the federal 
courts for the offense.” 6 The point is clear: Merryman used his position as 
an officer in a Maryland militia unit in some way to impede the Union war 
effort—most likely by burning railroad bridges and cutting telegraph lines, 
possibly by speaking out against the Union, perhaps by recruiting soldiers 
for the Confederacy—but historians are vague as to what exactly he did or 
what he was even charged with doing. 

This book is an attempt to understand more fully who John Merry¬ 
man was, what he did to harm the Union, and how his actions impacted 
Lincolns war and reconstruction policies. In the process, we will examine 
the difficulties that faced Union authorities who were responsible for deal¬ 
ing with suspected traitors in areas that were swarming with disloyalty. 
Unlike most accounts of the Merryman case, this book does not limit its 
scope to the spring and summer of 1861. Rather, it explores John Merry- 
man’s interactions with the federal government and with federal officials 
for the duration of the war and into the postwar period. In a sense, John 
Merryman’s story will serve as a lens through which we can explore the 
development of President Lincoln’s habeas corpus policy in 1861, Chief 
Justice Taney’s reaction to Lincoln in Ex parte Merryman, the role of the 
courts in handling matters related to disloyalty and civil liberties, and the 
successes and failures of Congress’s attempt to settle the habeas corpus 
issue in March 1863. 

Chapter 1 describes the background of Lincoln’s habeas corpus policy 
in the spring of 1861. Maryland seemed to be tottering on the brink of 
secession, and Baltimore disunionists were lashing out violently against 
federal soldiers. Lincoln had to act quickly to keep Maryland from seced¬ 
ing. Facing a rebellion of unprecedented scope and vigor, the president 
decided to suspend the privilege of the writ of habeas corpus. Article I 
of the Constitution permits the writ to be suspended “when in Cases of 
Rebellion or Invasion the public Safety may require it.” Suspension of ha¬ 
beas corpus meant that federal authorities could arrest and detain civilians 
without charges, thus leaving the prisoners without legal recourse. As a 
consequence, Lincoln could order his military commanders to arrest and 
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indefinitely detain Maryland civilians when doing so would help to keep 
that very consequential border state in the Union. 

Amid the political and social turmoil in Maryland, Union military au¬ 
thorities ordered the arrest of one John Merryman, a secession-sympathizing 
farmer and militia officer in Baltimore County. Chapter 2 traces Merry- 
man’s story from the time of his arrest in May 1861 until his release in mid- 
July. The chapter also explores the conflict that emerged between President 
Lincoln and Chief Justice Taney over the military arrest and imprisonment 
of Maryland civilians. The public disagreement between these two high 
government officers set the tone that debates over the suspension of ha¬ 
beas corpus would take for the next four years of the war (and, in fact, for 
the next century and a half). Lincoln persistently claimed that public safety 
required him to suspend the writ and that the Constitution permitted the 
president to use the law of war in time of war. His detractors, by con¬ 
trast, accused him of violating his oath of office and of acting tyrannically. 

Most historians leave the Merryman case in July 1861, when John 
Merryman was released from Fort McHenry. Ignoring the subsequent few 
years of Merryman’s life, however, causes historians to miss several im¬ 
portant and often overlooked aspects of the legal history of the Civil War. 
Chapter 3 traces the Lincoln administrations efforts to prosecute Merry¬ 
man and several other Baltimoreans suspected of treason. Merryman was 
indicted for treason in the federal courts, not once but twice. But it was 
nearly impossible to bring these prosecutions to a successful conclusion, 
in part because Chief Justice Taney presided over the federal circuit court 
in Baltimore, in part because it would be difficult to find a Maryland jury 
willing to convict their neighbors of a capital offense, in part because of 
the heavy burden the Constitution requires for treason convictions, in part 
because of the overwork and possible negligence of the federal prosecutors 
in Baltimore, and in part because of the Lincoln administrations hesitancy 
to make martyrs of disloyal citizens in a loyal state. All of these factors 
combined to make the successful prosecution of Maryland traitors highly 
unlikely during the Civil War. 

Because of the difficulty Lincoln faced in attaining treason convictions 
and because of the vast amount of treason confronting the government— 
not only in the South but also in the North—the Lincoln administration 
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came to rely heavily on other methods for dealing with civilians suspected 
of disloyalty. Throughout the war Lincoln used the military to arrest, try, 
and punish thousands of northern and border state civilians. This policy 
was a natural outgrowth of the habeas corpus policy that he developed in 
the first months of the war. 7 The problem, however, was that Lincolns ac¬ 
tions seemed to violate the letter of the Constitution. The placement of the 
suspension clause in Article I led many observers to believe that only Con¬ 
gress could suspend the writ of habeas corpus. Moreover, others claimed 
that even if the president could lawfully suspend the writ, Lincolns use 
of military commissions to try civilians was illegal because it violated the 
procedural rights guaranteed to persons accused of criminal acts by the 
Fourth, Fifth, and Sixth Amendments in the Bill of Rights. In other words, 
some of Lincoln’s critics believed that suspension of habeas corpus meant 
that a person could be arrested without charges but that they did not lose 
their right to a civil trial before a jury of their peers. 

Initially Congress refused to take a stand on Lincoln’s actions in regard 
to civil liberties. Both houses debated the issues at stake in Ex parte Merry- 
man in July and August 1861, but few congressmen were willing either to 
confront the president or to condone his actions. By the midpoint of the 
war, however, Congress could no longer ignore the civil liberties issues 
that had emerged amid the friction and abrasion of the conflict. 

Chapter 4 takes a slight detour from the Merryman story to examine 
how Congress sought to legislate regarding the rights of civilians in war¬ 
time. On March 3,1863, Congress enacted the Habeas Corpus Act, or In¬ 
demnity Act, in an attempt to resolve the nation’s civil liberties problems. 
The act had several important provisions. First, it authorized Lincoln to 
suspend the writ of habeas corpus during the rebellion, when the public 
safety required it. Second, the act sought to stop the use of military tribu¬ 
nals in the North and instead to have civilians tried in civil courts. Third, 
the law offered protection to Union authorities who were being sued for 
wrongful arrest by northern civilians whom they had detained. In the end, 
the Habeas Corpus Act proved a dismal failure, offering little protection 
to Union authorities and no protection to suspected traitors. Chapter 4 
concludes by arguing that Lincoln consciously ignored the act because he 
believed its terms would inhibit his ability to prosecute the war effectively. 
Moreover, he believed that he, as president, possessed the authority to in- 
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terpret the Constitutions suspension clause irrespective of what Congress 
or the courts had to say. Lincoln would determine just what the suspen¬ 
sion of habeas corpus entailed, and he essentially decided that the suspen¬ 
sion included the temporary interruption of the procedural safeguards of 
the Bill of Rights as well. 

Chapter 5 returns the focus to John Merryman and explores the legal 
consequences of the military arrest of civilians. As early as August 1861, 
Maryland civilians who had been arrested by the military sought damages 
from high-ranking government and military officials for wrongful arrest, 
illegal search and seizure, and assault and battery. These suits had been 
part of the impetus behind the passage of the Habeas Corpus Act of 1863 
and also explain why it was commonly referred to as the Indemnity Act. 
Between 1863 and 1865, John Merryman hied two suits against the Union 
commander who had detained him at Fort McHenry, claiming $50,000 in 
damages for wrongful arrest (such an amount would be equivalent to al¬ 
most $900,000 today). These civil suits, in fact, reveal more about the war¬ 
time habeas corpus issue than the famous Ex parte Merryman proceedings 
do. John Merryman’s arrest was just one of many that state and federal 
judges were powerless to stop during the Civil War. The civil proceed¬ 
ings, however, exposed the deep fears that plagued Union authorities who 
oversaw the arrest of civilians. Suits for damages could have a paralyzing 
effect on Union officials—in fact, just one year after Merryman’s arrest 
the military officer who had overseen Merryman’s incarceration was too 
afraid to reenter the state of Maryland because he feared that he would be 
arrested by state authorities for his earlier role in the Merryman affair. 

While Union authorities initially rejoiced with the passage of the Ha¬ 
beas Corpus Act, they soon found that it did not provide adequate pro¬ 
tection. During the latter half of the war, and well into Reconstruction, 
damages suits hamstrung the Union war effort and made federal leaders 
wary of prosecuting the war perhaps as vigorously as they should have. 
Civilians used these suits as a way to strike back at the government after 
their release from prison. 8 In a very real sense, these suits gave southern- 
sympathizing northerners an opportunity to aid their rebel friends with¬ 
out taking up arms, burning bridges, or committing any other overt act in 
support of the southern Confederacy. The damages suits involving John 
Merryman, in short, expose the many weaknesses of the Habeas Corpus 
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Act as well as some of the deeper problems of disloyalty in the loyal states 
during the Civil War. As we will see in chapter 5, Merryman’s suit against 
a Union officer for wrongful arrest even impacted President Lincoln as late 
as March 1864 as he was striving to craft a policy for reconstruction of the 
Union. Indeed, the post-1861 legal proceedings involving John Merryman 
reveal the political tensions and legal considerations with which wartime 
officials and military officers were forced to contend. 

The broader context of the Merryman case has been so poorly understood 
for a century and a half, in large measure, because historians and politi¬ 
cal scientists who have written about Ex parte Merryman have done so 
without consulting the original manuscript court records. A previously 
unpublished letter by John Merryman in which he gave some insight into 
his motivation for burning railroad bridges (the letter is reproduced in 
chapter 5) also sheds new light on the very consequential habeas corpus 
case that bears his name. Legal histories of the Civil War era typically rely 
too heavily on published court reports. If this book has a subsidiary point 
to make, it is to remind legal scholars to delve more deeply into unpub¬ 
lished case materials and to rely on more than the published court reports, 
even those reports that contain substantial supplementary documentation, 
as Ex parte Merryman does. 

Up to this point, historians have simply recounted Ex parte Merry¬ 
man as a story about the monumental clash that arose between President 
Lincoln and Chief Justice Taney in the summer of 1861. In truth, the Mer¬ 
ryman story sheds light on nearly every aspect of the treason, disloyalty, 
habeas corpus, and civil liberties issues that arose during the Civil War. 
John Merryman’s arrest by the military and the subsequent conflict be¬ 
tween Lincoln and Taney were only the opening salvos of a protracted 
string of legal battles that not only determined the fate of Merryman’s life, 
liberty, and property but also had a significant impact on how the presi¬ 
dent and Congress attempted to stem the rising tide of disloyalty in the 
North. The various legal proceedings involving John Merryman, in short, 
reveal the magnitude of the disloyalty problem that faced Lincoln and the 
Union during the Civil War. Merryman’s criminal indictments in the fed- 
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eral courts in Baltimore, which were not dismissed until 1867, reveal not 
only the difficulty that the Lincoln administration faced in dealing with 
traitors in loyal states but also the importance of effective patronage to 
managing the Union war effort. Finally, the civil cases seeking damages 
that involved John Merryman expose the failure of Congress to protect 
either those accused of being traitors or those who were trying to save the 
Union in the midst of great struggle. 

In 2008, Mark E. Neely, Jr., rightly observed, “In the case of Ex parte 
Merryman, the political future of the United States was at stake.” Similarly, 
Harold M. Hyman calls Merryman “the single most important item of 
opposition literature” to emerge during the Civil War. 9 The importance of 
the Merryman case in American history and law cannot be overstated. 10 
Indeed, the questions raised by the Civil War trials of John Merryman 
continue to arise in America today: Where is the balance to be found be¬ 
tween individual liberty and national security? What rights, if any, should 
Americans give up in wartime? Under what circumstances, if any, are 
military commissions lawful? Should the judicial branch defer to the po¬ 
litical branches during national emergencies? Can the executive branch 
determine the constitutionality of its own wartime actions? What legal 
protections do political and military officers need in order to wage war 
effectively? Should those making war against the United States be able 
to claim rights under the U.S. Constitution? These questions were on the 
mind of Lincoln and his cabinet; they echoed in the halls of Congress 
and in the corridors of the Capitol; they were argued and adjudicated in 
courtrooms throughout the nation. They continue to be debated in all of 
these places today. 

In order to set the context for John Merryman’s story, we must be¬ 
gin with the city of Baltimore on the eve of the Civil War. As men and 
boys throughout the North hastily mustered into militia units and armed 
themselves to fight the South, the citizens of the Monumental City boiled 
with anger and anxiety at the thought of “Yankee invaders” and “Northern 
scum” treading their streets toward the capital of Washington, D.C. 



BALTIMORE IS TO BE THE BATTLEFIELD 
OF THE SOUTHERN REVOLUTION” 

The Baltimore Riot and the Formation 
of Lincoln’s Habeas Corpus Policy 


Abraham Lincoln received word on April 14,1861, that Fort 
Sumter had fallen into Confederate hands, he set to work with his cabinet 
to formulate a policy that would sufficiently respond to the crisis. Seven 
Deep South states had already seceded from the Union. Now these so- 
called Confederate States had attacked the nations flag, affronted the na¬ 
tional honor, and forcibly seized federal property. The president needed 
to respond decisively. On April 15, Lincoln issued a proclamation calling 
forth seventy-five thousand militiamen from the states and summoning 
Congress to convene in special session on July 4,1861. 1 

Lincoln’s proclamation was greeted with disillusionment and anger 
across the Upper South. His call for troops was evidence to Virginians that 
he really sought the “subjugation of all who would not subscribe to the 
creed of the conqueror.” On April 17, the Old Dominion State voted herself 
out of the Union. Arkansas, North Carolina, and Tennessee soon followed. 
For Lincoln, the slaveholding border states of Delaware, Maryland, Ken¬ 
tucky, and Missouri now needed to be held at all costs. Indeed, Lincoln be¬ 
lieved that losing the border states would mean losing “the whole game.” 2 
If Maryland fell to the rebels, the national capital would be impossible to 
defend. 

Maryland, a border slave state, sat in a precarious position in the spring 
of 1861. Geographically, Maryland linked the North to the nations capital. 
Strategically, northern soldiers could not reach the District of Columbia 
except by train through Maryland. The Philadelphia, Wilmington and Bal- 
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timore Railroad ran from Philadelphia to Baltimore, while the Northern 
Central Railway Company’s lines linked Harrisburg to Baltimore. From 
the west, the Baltimore and Ohio brought travelers to the Monumental 
City Passengers on these trains could then head south to Washington on 
the Baltimore and Ohio Railroad from Camden Station, near the harbor. 

Between November i860 and April 1861, Maryland governor Thomas H. 
Hicks did all he could to keep his state in the Union. When secessionists 
urged him to call the state legislature into session, he refused, fearing that 
the legislators might vote the state out of the Union. Secessionists were 
furious with Hicks, while some Unionists praised him for his “masterly 
inactivity.” Still, Hicks was a timid and sometimes vacillating man who 
may have been in over his head. In response to Lincoln’s proclamation 
calling for troops, Hicks informed Secretary of War Simon Cameron that 
in light of Maryland’s divided sympathies and the strength of secessionists 
in the state, “I think it prudent to decline (for the present) acting upon the 
requisition made upon Maryland for four regiments.” 3 

But other states heeded Lincoln’s call. On April 18,1861, five compa¬ 
nies of Pennsylvania troops passed through Baltimore on their way to 
Washington, D.C. A crowd gathered around the soldiers as they marched 
through the city toward the railroad depot at Camden Station. The soldiers 
carried their muskets capped and half-cocked, giving the impression that 
they were loaded and ready to fire. As a consequence, the mob chose not 
to attack the troops while they were marching. Once the Pennsylvanians 
had boarded the train for Washington, however, “the angry mob hurled 
a shower of bricks, clubs, and stones” upon the soldiers. “In the midst of 
the confusion,” wrote nineteenth-century historian Samuel P. Bates, “an at¬ 
tempt was made to detach the engine from the train and run it away. This 
was only prevented by the determined character of the engineer and his 
assistants, who drew revolvers, and threatened to shoot any who dared to 
make the attempt. At length, amidst the demoniac yells of the crowd, the 
train moved off, carrying the volunteers safely beyond the reach of their 
desperate assailants.” Fortunately this attack resulted in only “slight inju¬ 
ries” to the soldiers. Baltimore mayor George William Brown claimed that 
but for the “great efforts” of the city authorities “a fearful slaughter would 
have occurred.” 4 

Once the soldiers had departed, Governor Hicks and Mayor Brown 
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sent an urgent note to Lincoln: “A collision between the citizens & the 
Northern troops has taken place in Baltimore and the excitement is fear¬ 
ful. Send no more troops here. We will endeavor to prevent all blood¬ 
shed.” Hicks and Brown then informed Lincoln that they had called out 
“the troops of the State in the City ... to preserve the peace. They will be 
enough.” Lincoln grossly misunderstood this missive. Rather than take it 
as a request that Lincoln send no more federal troops through Baltimore, 
the president interpreted the letter to mean that state and local authori¬ 
ties would be able to protect other Union soldiers who might be brought 
through the city. 5 

Tensions increased in Baltimore as another contingent of troops ap¬ 
proached. Railroad executives telegraphed Secretary of War Cameron to 
stop sending troops through the city. 6 But Cameron would have none of their 
yellow-bellied Unionism. “Governor Hicks has neither right nor authority 
to stop troops coming to Washington,” fumed Cameron. “Send them on 
prepared to fight their way through, if necessary.” 7 

Violence erupted in Baltimore on Friday, April 19, when the Sixth Mas¬ 
sachusetts Regiment and one thousand unarmed Pennsylvania volunteers 
attempted to pass through the city on their way to Washington, D.C. The 
troops entered Baltimore in thirty-five railroad cars that arrived at Presi¬ 
dent Street Station on the east side of the harbor at about 10 a.m. The 
cars had to be detached from the locomotive at the station and drawn 
by teams of horses about one-and-a-half miles to Camden Station, where 
they would be attached to different locomotives and sent southward to 
Washington. As the soldiers arrived in Baltimore they saw angry crowds 
gathering outside their train windows. 8 

The first six cars, carrying Companies A, B, E, F, G, and H of the Sixth 
Massachusetts (roughly four hundred men), made it to Camden Station 
without much trouble. The next car, carrying Company K, however, was 
pelted with stones and shards of iron. “Stones, brickbats, aprif shells, 
and missiles of all kinds were hurled into and through the car windows, 
through which could be plainly seen the uniformed occupants, who al¬ 
though armed made no offensive attempt at defense,” remembered one 
witness years after the riot. “It was an awful melee and a wild mob of crazy 
men and boys shrieking with fearful oaths their desire to annihilate the 
hated ‘Yankees.’” Another witness recalled: “The soldiers bore the pelt- 
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ing of the pitiless mob for a long time ... & more than three of them 
were knocked & shot down before they returned the assaults.” Indeed, it 
was only after one Bay State soldier had his thumb shot off that an officer 
finally gave the order to fire. The soldiers had been ordered “not [to] fire 
into any promiscuous crowds, but select any man whom you may see aim¬ 
ing at you, and be sure to drop him.” The boys of Company K aimed their 
muskets and side arms through the broken car windows firing into the 
chaos around them. Suddenly the car came to a halt because the mob had 
torn up the tracks and laid anchors, sand and other debris in its way. As the 
rioters were destroying the track, one James Whiteford of Baltimore yelled, 
“Rally boys! The cars ought to be stoned,” and “Kill the damned sons of 
bitches.” The Massachusetts men were forced to exit the car and fight the 
mob as they marched the remaining quarter mile to Camden Station. 9 

The remaining 228 Massachusetts soldiers at President Street Station 
formed ranks and marched toward Camden Station, leaving behind the 
thousand unarmed Pennsylvanians. They marched through the city ex¬ 
changing volleys with civilians who hid in upstairs windows. Four Bay 
State soldiers fell dead, two from gunshot wounds, one who was knocked 
down and beaten to death, and one who was “mortally wounded by stones 
and other objects which fractured his skull.” Another thirty-six were 
wounded. Henry S. Durkee, a citizen who lived on Orleans Street, recalled 
the horrors he witnessed: “Saw a soldier in the gutter & two men kicking 
him almost to death.... The police officers were holding him down while 
the men were kicking him.” Another Marylander, who later enlisted in 
the Union army remarked: “At the depot they were attacked by the mob. 
[Police] Officer George Jones assaulted John Hoffman & broke his head 
with a spontoon, crying ‘You black son of a bitch you came here to fight us 
white men.’” Another witness saw Jones “run . . . after one of the soldiers 
& strike at him with a club.” 10 Eventually about six hundred Massachusetts 
men reached Camden Station and boarded a train to Washington. 

The role of the police in the riot has been a matter of some dispute. Bal¬ 
timore mayor George William Brown claimed that he and Police Marshal 
George P. Kane did their best to escort the men safely to Camden Station. 
Corroborating Brown’s account, the colonel of the Sixth Massachusetts 
later reported that Brown had seized a musket from one of the frightened 
soldiers and shot a rioter with it. 11 Other witnesses described the scene 
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as more of a police riot. “The police acted in such a way that I told some 
of them they were heading the mob,” testified John Ehrman to a federal 
grand jury. “One [man] asked a policeman why he did not arrest a rioter; 
he replied I will arrest you.” Other bystanders corroborated this account: 
“Police arrested only Union men who were trying to keep down [the] riot,” 
testified Constable John Plummer. “Wm. Eckart a police man was in the 
cars with [an] axe breaking open boxes at the orders of the crowd,” re¬ 
called another man. Tie concluded that the “Police rather encouraged the 
riot.” Rev. Andrew Schwartz of the United Evangelical Church on Eastern 
Avenue observed that “the police instead of arresting the rioters crudely 
arrested the poor wounded flying volunteers —police had no numbers on 
their hats .” 12 

While the Massachusetts soldiers slogged through Baltimore, the 
Pennsylvania boys found themselves stranded at President Street Station 
without uniforms, arms, or protection. Benjamin Upton of Britton Street 
“returned to [the] Depot [and] saw men who said they were recruits from 
Phila.—the crowd were beating them desperately. Saw Richard Price with 
a stick in his hand striking & encouraging others—was more excited than 
I ever saw him in my life.” Finally, at about 2:00 p.m. the Pennsylvania 
soldiers were able to board a train back to the City of Brotherly Love. In 
addition to the four Massachusetts soldiers, at least a dozen civilians were 
killed in the melee. 13 

Baltimore secessionists could not contain their rage. “Let any more 
Northern troops attempt passage of this city and not one will live to tell the 
story,” seethed Jabez Pratt, a Baltimore businessman who had been born in 
Massachusetts. A Baltimore County newspaper echoed this sentiment with 
a grotesque call to arms: “Organize at once and take every precaution to 
prevent the passage of these murderers over Maryland soil. Beat your ‘plow 
shares into swords, and your pruning hooks into spears,’ and leave the 
dead carcasses of your intended murderers as dung upon your soil, rather 
than permit them to pass over it.” Indeed, in the wake of the riot, Balti¬ 
more police commissioner George P. Kane showed his true colors. “Fresh 
hordes will be down on us tomorrow,” he telegraphed future Confederate 
general Bradley T. Johnson. “We will fight them and whip them, or die.” 14 

On the afternoon of April 19 a crowd of secessionists gathered at Mon¬ 
ument Square. They raised the Maryland state flag and several prominent 
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leaders took the stand. Severn Teackle Wallis and Columbus O’Donnell 
gave pro-secession speeches. Next came the mayor. “In my speech,” re¬ 
called Mayor Brown, “I insisted on the maintenance of peace and order 
in the city. I denied that the right of a State to secede from the Union was 
granted by the Constitution.” Browns speech was greeted with “groans and 
shouts of disapproval by part of the crowd, but I maintained my ground. I 
deprecated war on the seceding States, and strongly expressed the opinion 
that the South could not be conquered.” The crowd then called for Gov¬ 
ernor Hicks. According to one pro-South observer, “He was frightened 
to death & wanted to go to the Fort [McHenry] to place himself under 
the protection of its guns.” The governor declared his desire for preserva¬ 
tion of the Union. The crowd reacted with vitriol toward the timid chief 
executive, who hastily added: “I bow in submission to the people. I am a 
Marylander; I love my state and I love the Union, but I will suffer my right 
arm to be torn from my body before I will raise it to strike a sister state.” 
Another report of the speech quoted Hicks saying: “If separate we must, 
in God’s name let us separate in peace; for I would rather this right arm 
should be separated from my body than raise it against a brother.” 15 

Meanwhile, back in Washington, April 19 was a hectic day at the White 
House. A constant stream of visitors called on the president, while Lin¬ 
coln’s private secretary, John Hay, “had to do some very dexterous lying” 
to persuade Mary Lincoln that rumors of assassination plots against her 
husband were unfounded. After tea, two men arrived from Baltimore as¬ 
suring the president “of the entire fidelity of the Governor and the State 
authorities.” Lincoln showed the men the letter he had received from 
Hicks and Brown the previous day. General Winfield Scott exclaimed that 
“Gov. Hicks has no authority to prevent troops from passing through Bal¬ 
timore,” and Secretary of State William H. Seward concurred that Hicks 
had “no right.” The two visitors told Lincoln that they feared that the 
North would strike a crushing blow against Baltimore in retaliation for 
the Pratt Street Riot, but Lincoln reassured them: “Our people are easily 
influenced by reason. They have determined to prosecute this matter with 
energy but with the most temperate spirit. You are entirely safe from law¬ 
less invasion.” 16 

On the night of April 19 several Maryland leaders, including Baltimore 
police marshal George P. Kane, met at the home of Mayor George Wil- 
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liam Brown to discuss how to prevent more federal soldiers from traveling 
through the city. While accounts of the gathering vary, it is clear that the 
participants all opposed the passage of more Union troops through the 
state and desired to find a way to impede their route. Burning railroad 
bridges seemed the most efficient way. Mayor Brown insisted that unless 
the troops were somehow stopped, “a terrible collision and bloodshed 
would take place, and the consequences to Baltimore would be fearful, and 
that the only way to avert the calamity was to destroy the bridges.” Some 
members of the meeting claimed that Governor Hicks verbally autho¬ 
rized the burning of bridges. According to Brown, Hicks had replied: “It 
seems to be necessary.” But Hicks later denied giving explicit consent. One 
Maryland journalist reported that Hicks “sought refuge in Mayor Brown’s 
residence and passed the night there. Fearing an attack on the city it was 
determined by the Police Commissioners to cut off communication with 
the city by the destruction of the rail road bridges. Marshal Kane went to 
Brown’s to consult him & they determined to get the assent of Hicks. He 
had gone to bed. The two went into his room and told him that the threat¬ 
ened danger to the city necessitated such a step. They asked his advice. 
He did not wish to give it. He rolled and groaned. Brown insisted and 
declared he would not act without explicit orders from him. Hicks twisted 
the sheet over his head rolled over agst. the wall and moaned rather than 
exclaimed ‘Oh! Yes. Go and do it.’” 17 

Word spread quickly that the city and state governments had autho¬ 
rized the destruction of railroad bridges and telegraph wires around Bal¬ 
timore. Colonel Isaac R. Trimble led a group of Baltimore policemen and 
city guards to burn bridges along the Philadelphia, Wilmington, and Balti¬ 
more line, while Captain J. G. Johannes and Police Marshal George P. Kane 
led men to burn bridges of the Northern Central. Within hours of the 
meeting at the mayor’s house multiple bridges were ablaze. One watchman 
at a railroad bridge in Canton recalled the scene: “On [April] 20th soldiers 
came down and stopped & the police came on [the] bridge. I asked what 
they were doing. They said its none of my business. I told them I was the 
watch man and begged them not to burn it. Nine of them seized me & took 
me to throw me into the river. I took out a stick & eight run—one held 
on & took me to Trimble.” Other watchmen were offered beer or were ar¬ 
rested by the police so that the bridges could be torched. 18 By the morning 
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of April 20 the Marylanders had successfully severed the transportation 
and communication lines around Baltimore and into Washington, D.C. 

Many northerners expressed alarm at the actions of the Maryland au¬ 
thorities. Writing from Philadelphia, U.S. district judge John Cadwalader 
told an old family friend in Maryland that in ceding the District of Co¬ 
lumbia to the United States, the state of Maryland had given up its right to 
impede the passage of federal troops to the national capital. “The purpose 
for which military forces of the United States may pass through Maryland 
cannot be rightfully questioned by her people, or by her government,” 
wrote the judge. “She ceded the present district of Columbia to the United 
States as the seat of their Government. Of course, the cession carried with 
it the unqualified right of passage, including that of transporting troops, 
to and from the district, through the State.” For Marylanders to “oppose or 
question the right would be simply preposterous.” The state government, 
according to Cadwalader, must “open the passage, and keep it open” so 
that the federal government could accomplish its own purposes. 19 

Americans raised on tales of the Revolution noted the “curious coinci¬ 
dence” and the “significant augury” of Massachusetts men being murdered 
in city streets on April 19. “The Old Bay State is wrought up to the highest 
pitch,” wrote former U.S. senator Nathaniel R Tallmadge. “She is the first 
in the field, and will be the last to leave it. On the 19th of April 1775, Mas¬ 
sachusetts, at Texington, spilt the first blood of the Revolution. On the 
19th day of April 1861, she spilt the first blood at Baltimore, on her way 
to defend the National Capital.” Just as it had been for their fathers and 
grandfathers, the hard hand of war was becoming an ever-real possibility. 
“It is evident,” predicted one Baltimore newspaper, “that Baltimore is to be 
the battlefield of the Southern revolution.” 20 

Meanwhile, the streets of Washington “were full of the talk of Balti¬ 
more.” Many in the capital felt completely severed from the North. “Here 
we are in Washington, cooped up by the cutting off by the crazed seces¬ 
sionists of Maryland of all communication with [the] North either by mail, 
railroad, or telegraph,” noted one Washington official. The president felt 
some consolation when the Sixth Massachusetts arrived from Baltimore 
on the evening of the nineteenth. “Thank God, you have come,” he told 
them, “for if you had not Washington would have been in the hands of 
the rebels before morning.” The Bay State soldiers drilled on Pennsylvania 
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Avenue and kept their quarters in the Capitol. Back at the White House, 
Lincoln spent the next few days greeting visitors from Maryland, each of 
whom presented different demands to the president. 21 

On April 20 and 21, Lincoln met with Mayor Brown and several “peni¬ 
tent and suppliant crowd[s] of conditional Secessionists from Baltimore” 
who begged that no more northern troops be sent through their city. They 
warned the president that the Baltimore mob “was thoroughly unmanage¬ 
able” and that the soldiers must reach Washington by some other route. 
Mayor Brown also informed Lincoln that between two and three thousand 
Union soldiers were camped about fourteen miles north of Baltimore, at 
Cockeysville, Maryland, and that the presence of these troops had Balti¬ 
more “wild with excitement.” (The troops had been forced to encamp there 
since the railroad bridges near Cockeysville had been burned.) Trusting 
the wisdom and experience of his visitors, Lincoln agreed to order the 
soldiers back to Pennsylvania. He also agreed to transport federal soldiers 
around rather than through Baltimore in the future. But he added to one 
of the delegations, “If I grant you this, you will come to-morrow demand¬ 
ing that no troops shall pass around.” 22 

Sadly, Lincoln was right. The presidents secretary, John Hay, noted 
in his diary on April 22 that the “whining traitors from Baltimore were 
here again this morning.” By now the president had heard enough of their 
treasonable appeals. “You, gentlemen, come here to me and ask for peace 
on any terms, and yet have no word of condemnation for those who are 
making war on us,” he told them. “You express great horror of bloodshed, 
and yet would not lay a straw in the way of those who are organizing in 
Virginia and elsewhere to capture this city. The rebels attack Fort Sumter, 
and your citizens attack troops sent to the defense of the Government, 
and the lives and property in Washington, and yet you would have me 
break my oath and surrender the Government without a blow. There is no 
Washington in that—no Jackson in that—no manhood nor honor in that.” 
Lincoln assured the callers that he had “no desire to invade the South; 
but I must have troops to defend this Capital. Geographically it lies sur¬ 
rounded by the soil of Maryland; and mathematically the necessity exists 
that they should come over her territory. Our men are not moles, and cant 
dig under the earth; they are not birds, and can’t fly through the air. There 
is no way but to march across, and that they must do. But in doing this 
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there is no need of collision. Keep your rowdies in Baltimore, and there 
will be no bloodshed. Go home and tell your people that if they will not 
attack us, we will not attack them; but if they do attack us, we will return 
it, and that severely.” Another report of the conversation quoted Lincoln 
as saying, “I will lay Baltimore in ashes .” 23 

Lincoln’s initial, conciliatory approach toward Maryland seemed to be 
giving way under the pressures of stress, danger, and exasperation. For 
several days Unionist visitors had been telling Lincoln that Baltimore “had 
to be leveled to the earth” and “laid in ashes.” While dining at the White 
House one evening, U.S. treasurer Francis E. Spinner opined, “The only 
good use for traitors is to hang them.” 24 The president now appeared ready 
to adopt more drastic measures. 

Nevertheless, Lincoln kept his word to Mayor Brown. On April 21, the 
president ordered the Pennsylvania soldiers stationed at Cockeysville to 
return to the Keystone State. 25 Prior to their departure, a local resident 
named John Merryman apparently “offered to render . . . the troops any 
service required; and if necessary would slaughter his cattle to supply 
them with food.” When word of Lincolns order arrived at their camp, the 
soldiers packed up their belongings and prepared to go home. Secession¬ 
ist leaders in Maryland also responded to Lincoln’s order. Major General 
George H. Steuart, the pro-secession militia commander at Baltimore, or¬ 
dered a local militia unit, the Baltimore County Horse Guards, to follow 
the soldiers back to Pennsylvania and “destroy all bridges, and break up 
the road at intervals of a mile or two between Cockeysville and the state 
line.” 26 The Horse Guards quickly mobilized for action. Captain Charles H. 
Ridgely delivered Steuart’s written order to First Lieutenant John Merry- 
man. On the morning of April 23, the Horse Guards galloped off to fulfill 
their orders as the Pennsylvania boys took the train back across the Mason- 
Dixon Line. When later asked if the bridge burnings had been “done pub¬ 
licly and openly; and [as] a matter of general notoriety,” one member of 
the unit answered; “I don’t know whether it was a matter of general no¬ 
toriety; it was done in the day time—it was not done secretly.” The Horse 
Guards, in other words, obeyed the orders because they ostensibly be¬ 
lieved their actions would prevent further bloodshed in their state. 27 

With sword drawn and brandishing a pistol, Lieutenant Merryman led 
a contingent of the Horse Guards, ordering his men to burn bridges and 
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cut telegraph wires as the Pennsylvania troops retreated northward. Ac¬ 
cording to witnesses, Merryman claimed “discretionary power” to burn 
the bridges and “would have destroyed Gunpowder bridge even if [he] had 
had no authority to do so.” Two watchmen at one of the Northern Central’s 
bridges claimed that Merryman “compelled them, with pistols pointed to 
their breasts, to cut wood, and carry oil for the purpose of burning the 
bridges.” They also heard him “utter sentiments against the Government.” 
At another bridge, Merryman ordered the watchmen “to overturn a cask 
of water placed there for the protection of the bridge in case of fire.” He 
then poured camphene onto the bridge and lit the hre himself. Like the 
other members of his company, Merryman claimed that he was obeying 
orders intended to prevent bloodshed in Maryland by keeping more fed¬ 
eral troops from passing through the state. When, on Wednesday, April 
24, someone confronted Merryman about the Horse Guards’ actions, the 
angry lieutenant allegedly drew a revolver and retorted, “Damm you, what 
is it your business, we act under orders.” 28 

Accounts of Merryman’s behavior during this expedition conflict with 
the report that he was willing to slaughter his prize-winning cattle to feed 
the Pennsylvania soldiers. In fact, several local residents observed Merry¬ 
man trying to intimidate the troops during their encampment. One wit¬ 
ness claimed that Merryman shouted: “G—d—m them, we’ll stop them 
from coming down here and stealing our slaves,” while another claimed 
that Merryman “ordered [the] Pennsylvanians to leave the County.” Ac¬ 
cording to J. H. Smith, a resident of Wiseburg, Baltimore County, Merry¬ 
man boasted that the Pennsylvania soldiers “were so badly scared that 
several of them fell dead when they heard that the Baltimoreans were 

• ”9Q 

coming. a 

Merryman’s hyperbole may not have been so far from the truth. His 
actions apparently affected the troops encamped outside of his home. One 
soldier from the First Pennsylvania Regiment later recalled: “During the 
night at Cockeysville we had a number of alarms. The Baltimoreans came 
near our camp by [the] thousands, and all kinds of wild rumors were being 
circulated through camp. It was reported that ten thousand Baltimoreans 
were armed and equipped and marching against us.” Fear quickly spread 
among the green recruits. “One man of Company ‘E’ became very much 
frightened, he lay on the ground moaning, ‘My God, we will all get killed.’ 
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I grabbed him and held him up between myself and the supposed enemy; 
and made a kind of shield of him for self-protection; berated him for his 
cowardice. I, too, was badly frightened but no one knew it but myself.” 30 

The Horse Guards patrolled the area throughout April 1861. They ar¬ 
rested several prisoners during this time, including a Pennsylvania de¬ 
serter and a Baltimore County Unionist. The deserter claimed to be “look¬ 
ing for work” but the Horse Guards “supposed he was a spy.” They kept 
him overnight at Hayfields before transporting him to the public jail at 
Towsontown. The Unionist, William Lovell, was a carpenter who had said 
at a local tavern that “the troops ought to have gone through Baltimore.” 
Sergeant Charles Cockey and Corporal Harry Gilmor entered the home 
of one John Bosley at 11:00 p.m. on April 24 to look for Lovell. Lovell testi¬ 
fied that Cockey “drew a pistol and stated that if I made any resistance he 
would shoot me.” Cockey and Gilmor then bound Lovell’s arms and forced 
him to walk three miles to Hayfields. Upon arriving they found Merryman 
and a dozen other members of the Horse Guards sitting in their uniforms. 
Merryman approached Lovell and “told me that he had heard that I had 
been talking too much and that the County was very much excited, that 
they had their men all through the County, and that they could not have 
any more such talk.” The Horse Guards detained Lovell for the night at 
Hayfields. 31 It was an ironic moment that can be appreciated only in hind¬ 
sight: John Merryman, as a militia officer, oversaw the arrest and detention 
of a Maryland civilian for speaking disloyally against the southern cause. 

With the railroad bridges destroyed and Union soldiers unable to pass 
through Baltimore, federal authorities had to establish a new route from 
the free states to the capital. General Benjamin F. Butler determined to by¬ 
pass Baltimore by ferrying soldiers from Perryville to Annapolis and then 
sending them by rail to Washington. The only problem was that Maryland 
secessionists had burned railroad bridges near Annapolis as well. Union 
soldiers set up their quarters at the Naval Academy to guard the city and 
rebuild the railroad lines, ever vigilant for trouble from local secessionists. 
“I can sleep on the floor with my sabre and knapsack on with my minie 
rifle by my side loaded all of the time as well as I can in bed,” wrote one 
Massachusetts soldier to his mother. To the soldiers, the railroad burnings 
were only a minor setback: “We have taken possesion of the road and are 
laying down the rails and there are aplenty of machionest in the troops 
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[who] are putting the Engines together.” General Butler placed Annapolis 
under martial law and “told the mayor if one man belonging to our troops 
was killed or hurt he would burn a strip a mile wide each side of the rail 
road track.” 32 Within a short while Union soldiers were steadily reaching 
Washington thanks to Butler’s ingenuity in Annapolis. 

On April 22, Governor Hicks announced that he would call the Mary¬ 
land legislature to convene at Annapolis on April 26. Two days later Hicks 
changed the location to Frederick. The “extraordinary state of affairs exist¬ 
ing at the present moment” and Hicks’s desire for “the safety and comfort 
of the members of the Legislature” required the change of location. In 
truth, there was no telling if General Butler would use his troops at An¬ 
napolis to harass or arrest members of the legislature. Situated in western 
Maryland, Frederick was also more Unionist than Annapolis. Hicks likely 
hoped that the strong Unionist sentiment there would encourage the leg¬ 
islature to keep from acting rashly. Still, many in the legislature were sym¬ 
pathetic toward the South and resented Hicks for his delaying tactics. They 
might yet decide to vote Maryland out of the Union. 33 

With pressure mounting all around him, Lincoln determined to take 
the bold step of suspending the privilege of the writ of habeas corpus. 
Article I, section 9, of the U.S. Constitution declares, “The Privilege of the 
Writ of Habeas Corpus shall not be suspended, unless when in Cases of 
Rebellion or Invasion the public Safety may require it.” With Congress out 
of session, a rebellion in progress, and the Maryland legislature assembling 
possibly to vote Maryland out of the Union, Lincoln knew he had to take 
action. While he did not believe it would be “justifiable; nor, efficient” to 
disperse or arrest the legislators before they acted against the Union, he 
commanded General Scott “to watch, and await their action, which, if it 
shall be to arm their people against the United States, he is to adopt the 
most prompt, and efficient means to counteract, even, if necessary, to the 
bombardment of their cities—and in the extremest necessity, the suspen¬ 
sion of the writ of habeas corpus.” Two days later, Lincoln gave Scott ex¬ 
plicit authorization to suspend the writ: “You are engaged in repressing an 
insurrection against the laws of the United States,” he told his command¬ 
ing general. “If at any point” along “the military line” between Philadel¬ 
phia and Washington “you find resistance which renders it necessary to 
suspend the writ of Habeas Corpus for the public safety, you, personally or 
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through the officer in command at the point where the resistance occurs, 
are authorized to suspend the writ.” 34 

This was a broad and expansive grant of power—one which Lincoln 
arguably did not possess the authority to dispense. Because the suspension 
clause was in Article I of the Constitution, legal authorities in the early 
republic and antebellum period had assumed that only Congress could 
suspend the writ. 35 Lincolns letter of April 25 signified the delicacy with 
which he approached the suspension issue—the implication being that he 
might actually feel more comfortable leveling Baltimore than suspending 
the writ there. 36 But a mere two days later he gave that power not only to 
his commanding general but also to subordinates in the military. 

While Lincoln was grappling with this delicate constitutional issue, 
Union forces were massing in Annapolis under General Butler. By the 
second week of May, the railroad bridges around Baltimore had all been 
repaired. Union troops were now poised to flood into Maryland. On May 
13, amid a torrential rain, federal forces under Butler seized control of 
Baltimore. Butler encamped his troops on Federal Hill with his cannons 
facing the city. “If I am attacked to-night,” he informed the commander at 
Fort McHenry, “please open upon Monument Square with your mortars.” 
The following day Butler issued a proclamation to the people of Baltimore 
informing them that loyal citizens and their property would not be mo¬ 
lested, but that “rebellious acts must cease.” To that end, Butler authorized 
the confiscation of arms and munitions that might be used by the rebels, 
he forbade any military drilling within his jurisdiction, and he outlawed 
the display of any Confederate flags or symbols. 37 On May 14, Butler or¬ 
dered the arrest of Maryland legislator, secessionist, and inventor Ross 
Winans. “I... thought that if such a man, worth $15,000,000 were hanged 
for treason,” Butler later explained, “it would convince the people of Mary¬ 
land, at the least, that the expedition we were on was no picnic.” 38 

Back in Washington, General Scott was furious at Butler’s actions. 
“Your hazardous occupation of Baltimore was made without my knowl¬ 
edge and of course without my approbation,” he wrote to Butler. “It is a 
God-send that it was without conflict of Arms.” 39 On May 15, Scott re¬ 
placed Butler with General George Cadwalader, a Philadelphia lawyer and 
veteran of the Mexican War. Upon Cadwalader’s arrival at Fort McHenry, 
Butler headed southward to Hampton Roads, Virginia, where he took 
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command of Fortress Monroe. Butler would again become embroiled in 
controversy there when he welcomed fugitive slaves at the fort and de¬ 
clared them contraband of war. 

On May 16, Assistant Adjutant General E. D. Townsend sent a message 
to Cadwalader at Fort McHenry: “Herewith you will receive a power to 
arrest persons under certain circumstances, and to hold them prisoners 
though they should be demanded by writs of habeas corpus. This is a high 
and delicate trust, and, as you cannot fail to perceive, to be executed with 
judgment and discretion. Nevertheless, in times of civil strife, errors, if 
any, should be on the side of safety to the country.” Cadwalader replied 
that he would execute this power “with prudence and discretion, and with 
the best judgment I am capable of giving the subject.” 40 

The following day, Lincoln wrote out a brief memorandum concern¬ 
ing military arrests in Maryland and the District of Columbia: “Unless the 
necessity for these arbitrary arrests is manifest, and urgent, I prefer they 
should cease.” 41 But they did not cease. Ross Winans was released on May 
16, but other arrests soon followed. One arrest in particular, that of John 
Merryman—the Baltimore County farmer who had in one breath offered 
his prize cattle to the Pennsylvania troops and in another cursed them for 
wanting to steal his slaves—would lead to a “collision” between the presi¬ 
dent and chief justice of the United States that would impact American 
jurisprudence for at least a century and a half. 



2 

“a collision of civil and 

MILITARY AUTHORITY” 

The Arrest and Incarceration of John Merryman 



he Merryman family had been present in Baltimore County since 
the middle of the seventeenth century. The Merryman clan grew and 
spread throughout the county during the eighteenth and nineteenth 
centuries, owning several significant estates such as “Merryman’s Lot,” 
“Merryman’s Beginning,” “Merryman’s Addition,” “Merryman’s Pasture,” 
“Brotherly Fellowship,” “Merryman’s Delight,” “Merryman’s Inclosure Rec¬ 
tified,” and “Merryman’s Discovery.” John Merryman of Hayfields, as he 
is now known, was born at Hereford Farm on August 9,1824, just eleven 
months after his parents, Nicholas Rogers Merryman and Ann Maria 
Gott, were married. John’s mother died in 1829, when he was only four 
years old. In 1832, Nicholas remarried. John had one sister (who died in 
infancy) and two half brothers. 1 

In 1839, John Merryman took a job at a hardware store in Baltimore 
City. Two years later, he moved to Puerto Rico, where he worked in a 
counting house owned by one of his uncles. He returned to Maryland in 
July 1842 “to take charge” of his family’s farms in Baltimore County; soon 
thereafter he moved to Hayfields, the 560-acre estate owned by his relative 
Colonel Nicholas Merryman Bosley. In 1844, John married Ann Louisa 
Gittings, the nineteen-year-old daughter of Elijah Bosley Gittings and 
Ann Lux Cockey. Together, John and Ann would have eleven children, 
ten of whom survived to adulthood. In 1847, Merryman inherited Hay¬ 
fields from Colonel Bosley, who happened to be not only Merryman’s close 
relative (sometimes called his uncle) but also his wife’s great uncle. Bosley 
had owned the estate since 1811 and had periodically purchased adjoining 


21 
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lands to increase its size. Hayfields was known throughout the state for its 
beauty. Indeed, in November 1824, the Marquis de Lafayette stopped in 
Maryland—in between visits to Thomas Jefferson and John Adams—to 
present Colonel Bosley with “a handsome silver tankard” on behalf of the 
Maryland Agricultural Society “for the best cultivated farm.” 2 

Hayfields continued to flourish under John Merryman’s attentive eye. 
One Pennsylvania visitor to Cockeysville in 1861 noted that Hayfields was 
a “noble looking mansion, located on an eminence in full-view from the 
hotel, and but a short distance from Cockeysville.” He continued: “The 
grounds are extensive, and naturally beautiful—fine farm-land, with an 
inexhaustible supply of limestone. In fact we have never seen finer grain 
soil or finer looking crops of grain and grass than are to be seen on the 
whole route of the Central road from York to Cockeysville. Mr. Merryman 
is a man of considerable property—in fact of great real estate. He is said 
to be a very clever neighbor, an ambitious politician, but very liberal, and 
living up to his large income.” 3 Merryman was proud of his agricultural 
pursuits. He was an active member of the Maryland State Agricultural So¬ 
ciety, serving as its president from 1857 to 1861, and he served as a trustee 
of the Maryland Agricultural College—now the University of Maryland 
at College Park—for about ten years beginning in the 1850s. 4 Merryman 
raised prize-winning Hereford cattle, the first of which he purchased in 
1856 from William Sotham and Erastus Corning, whose name is largely 
remembered today as the recipient of an 1863 letter from Abraham Lincoln 
regarding the suspension of habeas corpus. 5 

When Merryman inherited Hayfields in 1847, the inventory of Colonel 
Bosley’s estate showed the “livestock” on his property as including 5 yoke 
of oxen, 10 cows, 40 hogs, 5 breed sows, 55 sheep, 17 lambs, 10 horses, 4 
adult male slaves, 4 adult female slaves, and 2 slave children. Merryman 
family lore holds that Colonel Bosley drew out the plans for the Hayfields 
mansion in the ground with his cane and that the home was built by his 
slaves in the early nineteenth century. 6 By i860, slavery was on the decline 
in Baltimore County. Census records from that year indicate that John 
Merryman owned five slaves, signifying that he had a moderate financial 
interest in the peculiar institution. In i860 most slave owners in Mary¬ 
land owned only one slave; half of the slave owners owned fewer than 
three slaves; three-quarters of the slaveholders owned fewer than eight; 
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and 90 percent owned fewer than fifteen. The median slaveholding was 
three bondsmen. Thus, John Merryman owned slightly above the average 
number of slaves for a Maryland slaveholder on the eve of the Civil War; 
but he was not among the largest slave owners in Baltimore County. 7 

John Merryman, like other antebellum southern landowners, played 
an active role in the state militia system. In 1847, he was commissioned 
third lieutenant of the Baltimore County Troops. On February 2, 1861, 
Governor Thomas H. Flicks of Maryland commissioned him first lieu¬ 
tenant of the Baltimore County fforse Guards, a cavalry unit made up 
of “states’ rights gentlemen” that had been formed under Charles H. 
Ridgely in January 1861 “for the defense of their homes and state.” 8 On 
the night of April 19, Ridgely s band of horsemen, led by Tieutenant Mer¬ 
ryman, marched to Fort Mcffenry to guard “against an anticipated attack 
from secessionists.” When no attack materialized, they returned home to 
Baltimore County. Over the next few days, the Baltimore County fforse 
Guards kept picket duty along the York Turnpike between Towsontown 
and Cockeysville. 9 A company of about twenty-five men under Lieuten¬ 
ant Merryman’s command burned several bridges of the Northern Central 
Railway and cut telegraph wires on the morning of April 23,1861, as the 
Pennsylvania troops retreated from Cockeysville back to their home state. 
Most historians have assumed that Merryman’s actions had been on the 
night of April 19-20; in fact, they came three days later. Merryman’s efforts 
as a militiaman brought him under the scrutiny of Union authorities in 
the spring of 1861. 10 

On April 27, the War Department divided the seat of war into three 
military districts. The Department of Pennsylvania included Pennsylvania, 
Delaware, and sections of Maryland north of Washington, D.C., and An¬ 
napolis. 11 Under this jurisdiction, General William ffigh Keim, the second 
ranking officer in the Pennsylvania militia (although he had only been 
commissioned on April 20), ordered Colonel Samuel Yohe of the First 
Pennsylvania Volunteers “to seize the arms of the company near you and 
arrest the captain if in arms against the Government.” On May 21, Yohe 
ordered a subordinate to “be cautious in your movements and be well sat¬ 
isfied that the captain or any of them are spreading secession sentiments 
and using their influence in favor of the Southern Confederacy. By all 
means get the arms.... If you arrest the captain take him to General Cad- 



28 / Abrabatn Lincoln and Treason in the Civil War 


walader’s department. Do not be precipitate. Act coolly and deliberately 
but determinedly.” 12 

On May 22, Assistant Adjutant General Fitz-John Porter ordered Yohe 
to arrest “any armed bodies of men outside of Baltimore collected with 
hostile intent... by surprise, if possible, and hold them subject to future 
orders. Men not known to be friendly, drilling at night, or secretly, must 
be looked upon with suspicion of hostile intent and treated accordingly.” 13 

Of all of the Baltimore County Horse Guards who might have been 
arrested, it appears that John Merryman was chosen because of the disfa¬ 
vor he had earned among his neighbors. According to one local memoir, 
Unionists in Baltimore County “took a special pleasure in trying to get” 
members of the Horse Guards “individually and collectively into trouble.” 
Perhaps knowing that the federal soldiers were intent on arresting any 
troops drilling in the vicinity of Baltimore, “they laid what they thought 
would be quite a successful plan to capture the Captain and company, who 
they expected to ... drill on a certain day.” The Unionist plotters “engaged 
the cooperation of several bodies of [Union] troops from Baltimore & 
different places in Baltimore County, to effect this result.” Unfortunately 
for the plotters, a Cockeysville Unionist and county judge named John H. 
Price thought that Captain Ridgely was “too fine a fellow and too good a 
man to be made the victim of such a mean plot.” Price informed Ridgely of 
the scheme and Ridgely informed his men so that the drill was not held. 14 

Thus, while Keim and Yohe had originally called for the arrest of “the 
captain” of the Horse Guards, local sentiment would not allow for Ridge¬ 
ly s arrest. Instead, the Horse Guards’ first lieutenant, John Merryman, was 
selected. Merryman appeared to be less popular than Ridgely among his 
Unionist neighbors. One resident of Baltimore County informed a federal 
colonel that Merryman had been singled out only “to subserve the petty 
malice of some personal enemy in his neighborhood.” Indeed, Colonel 
Yohe found ten residents of Baltimore County—including Judge Price of 
Cockeysville—to testify about Merryman’s treason. “As regards Mr. Mer- 
ryman’s case there can be no doubt about his complicity with the Seces¬ 
sionists,” wrote Yohe, “and proof sufficient can be had in his neighborhood 
to establish his guilt.” 15 

According to the New York Tribune’s Washington correspondent, two 
men from Cockeysville “informed us, and their character is sufficient 
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voucher for the statement, that no more overbearing, intolerant, and bit¬ 
ter secessionist lives than John Merryman, and that his neighbors would 
rejoice to hear that he had been hanged as a traitor, as he richly deserves 
to be. He not only personally superintended the burning of the railroad 
bridges but he had been active in warning out of the State all those whom 
he considered as opposed to secession. During the reign of terror, he wrote 
a notice to a number, and one poor fellow has since died from an illness 
caused solely, as they say, by excitement brought on by Merryman’s threats 
and persecution.” 16 

If such was true, it was now time for Merryman to be held accountable. 
In fact, rumors that Merryman and other secessionists, like Baltimore po¬ 
lice marshal George P. Kane, would be arrested had been swirling around 
Baltimore since the second week of May. 17 Colonel Yohe prepared the men 
of the First Pennsylvania for action. On May 25, at 2:00 a.m., a military 
force entered Merryman’s home at Hayfields, arrested him, and sent him 
to Fort McHenry, in Baltimore harbor. That Merryman was arrested in the 
middle of the night leaves one to doubt that he was “in arms against the 
Government,” at least not at the time of his arrest. 

The military officers at Fort McHenry seemed ambivalent about what 
exactly their prisoner was charged with doing. In truth, they had not been 
informed of why they were detaining him. 18 They knew he was suspected 
of committing some sort of treasonous acts that included “holding a com¬ 
mission” in a militia unit that was hostile toward the government. General 
George Cadwalader, the commander at Fort McHenry, further claimed 
that Merryman had “made open and unreserved declarations of his asso¬ 
ciation with this organized force as being in avowed hostility to the Gov¬ 
ernment and in readiness to co-operate with those engaged in the present 
rebellion against the Government of the United States.” 19 But nothing in 
these original “charges” accused Merryman of burning railroad bridges 
or cutting telegraph wires, the accusations usually cited by historians. The 
military’s justifications for holding Merryman exhibited a surprising level 
of ambiguity and lack of specificity as to what exactly John Merryman 
stood accused of having done. 

From prison, Merryman was allowed to contact his counsel and friends. 
“We learn that Mr. M is well treated in the Fort,” reported the Baltimore 
County Advocate, “and that members of his family have free access to him.” 
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Through his lawyers, Baltimore city counselor George M. Gill and the 
prisoner’s brother-in-law, George H. Williams, Merryman immediately 
petitioned Chief Justice Roger B. Taney, a fellow Marylander, for a writ of 
habeas corpus. This writ, one of the bulwarks of freedom for Englishmen, 
required the arresting officer to bring “the body” of the prisoner before a 
court so that the prisoner could either be charged and sent back to prison 
or be released. Merryman petitioned Taney for the writ because Taney’s 
jurisdiction as a circuit justice included the U.S. circuit court in Baltimore. 
On Sunday, May 26, Merryman’s petition was delivered to Taney at his 
home in Washington, D.C. The aged judge immediately traveled north to 
Baltimore and convened a court session to hear the case. The chief justice 
issued the desired writ, ordering General Cadwalader to bring “the body” 
of Merryman from Fort Mcffenry to his courtroom at the Masonic Hall 
in Baltimore at 11:00 a.m. the following day. 20 

About two thousand people crowded outside the Masonic Hall on the 
morning of Monday, May 27. As the chief justice passed by, walking slowly 
while leaning on his grandson’s arm, “the crowd silently and with lifted 
hats opened the way for him to pass.” The northern press reported that 150 
men, “armed to the teeth,” had lined the courtroom to force Merryman’s 
release if he was brought into court. 21 

At 11:00 a.m. sharp Taney took his seat in the courtroom. After a few 
minutes, one of General Cadwalader’s subordinates appeared before the 
court in full military regalia. He presented to the court a letter from the 
general that explained why Merryman could not be brought before Taney 
at this time. Merryman was charged with “various acts of treason” and 
was an officer in a military company that was armed against the United 
States. Moreover, Cadwalader argued, the president had authorized him 
“in such cases to suspend the writ of Habeas Corpus for the Public Safety.” 
Cadwalader echoed his earlier correspondence with the War Department: 
“This is a high and delicate trust and it has been enjoined upon him that 
it should be executed with judgment and discretion, but he is nevertheless 
also instructed that in times of civil strife errors, if any, should be on the 
side of safety to the Country.” Cadwalader then asked Chief Justice Taney 
to postpone any further action in this case to avoid further embarrassment 
to the national government. 22 

Cadwalader’s letter was the first time that Taney had heard of the sus- 
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pension of habeas corpus. As might be expected, he was indignant and 
he immediately ordered an attachment against Cadwalader for contempt. 
The following day the U.S. marshal went to Fort McHenry to deliver the 
attachment, but he was denied admittance to the fort, so he returned to 
the court with the attachment still in hand. Taney informed the marshal 
that he could summon a posse comitatus to aid in the seizure of General 
Cadwalader, but as the military force was vastly superior to any force the 
marshal might be able to muster, the chief justice released him from any 
further duties in the case. Taney stated that he had issued the attachment 
for contempt because the president did not possess the authority to sus¬ 
pend the writ of habeas corpus (nor may he authorize a military com¬ 
mander to do so); furthermore, the military had no right to arrest and 
detain a civilian except when aiding the judicial authorities of the United 
States. Taney then stated that he would file a written opinion in the case 
and ensure that a copy was given to the president. 23 

Because General Cadwalader refused to bring Merryman before the 
court, Chief Justice Taney was unable to pronounce any opinion upon 
the merits of Merryman’s arrest. Thus, Taney had to limit himself to the 
question of who had the power to suspend the writ of habeas corpus. 
In his written opinion, which the chief justice delivered to a “crowded” 
courtroom on June 1, Taney argued that Merryman’s arrest and deten¬ 
tion were illegal because they had been done without a warrant or any 
specific charges. He censured Lincoln for never declaring martial law or 
officially suspending the writ of habeas corpus, but he also argued that 
only Congress could lawfully suspend the writ. In short, Taney believed 
“that the president has exercised a power which he does not possess under 
the constitution.” Moreover: “He certainly does not faithfully execute the 
laws, if he takes upon himself legislative power, by suspending the writ of 
habeas corpus, and the judicial power also, by arresting and imprisoning 
a person without due process of law.” Taney chastised the military authori¬ 
ties for “thrustjing] aside” the judicial powers in Maryland when there 
was no danger of obstruction of justice by the civil authorities (although 
Taney must have been aware that the civil authorities had ordered the 
burning of the railroad bridges). And he reprimanded the military for 
undertaking the judicial function of defining the legal concepts of treason 
and rebellion, as well as for ignoring the protections of the Bill of Rights. 



]2 / Abrahatn Lincoln and Treason in the Civil War 


Taney concluded on a sorrowful note: “Such is the case now before me, 
and I can only say that if the authority which the constitution has con¬ 
fided to the judiciary department and judicial officers, may thus, upon any 
pretext or under any circumstances, be usurped by the military power, at 
its discretion, the people of the United States are no longer living under a 
government of laws, but every citizen holds life, liberty and property at the 
will and pleasure of the army officer in whose military district he may hap¬ 
pen to be found.” The chief justice then added a stern admonition to the 
president: “I have exercised all the power which the constitution and laws 
confer upon me, but that power has been resisted by a force too strong for 
me to overcome.... It will then remain for that high officer, in fulfillment 
of his constitutional obligation to ‘take care that the laws be faithfully ex¬ 
ecuted,’ to determine what measures he will take to cause the civil process 
of the United States to be respected and enforced.” 24 

When Taney finished delivering his opinion, the crowded courtroom 
expressed “great indignation” against Lincoln. Andrew Sterrett Ridgely, a 
prominent Baltimore lawyer and the son-in-law of Reverdy Johnson, “was 
very decided in his views and was willing to form one of a posse comita- 
tus to proceed to the Fort, demand the prisoner and sustain the majesty 
of the law.” Confederate sympathizers throughout Maryland seized upon 
Taney’s opinion in the Merryman case to fan the flames of hostility against 
Lincoln. 25 

Newspaper reaction to the Merryman affair was swiff and pointed. 
Republican papers held that executive discretion trumped the judicial 
power in wartime. The New York Tribune said that Chief Justice Taney— 
“the hoary apologist for crime”—had issued the writ without any neces¬ 
sity or warrant, but only because he wanted to side with the traitors. In 
time of peace, the editors of the Tribune conceded, a writ of habeas corpus 
ought to be issued, but it is “not a weapon of war.” “The attempt to rescue 
[Merryman] by writ of habeas corpus was wholly unnecessary, and emi¬ 
nently unpatriotic. No Judge whose heart was loyal to the Constitution 
would have given such aid and comfort to public enemies.” Merryman 
was certainly a traitor; he therefore should be confined at Fort McHenry 
until it was safe to release him or commit him to a civil trial. In the mean¬ 
time, the courts ought not to interfere. “The times are perilous,” continued 
the editors of the Tribune. “We advise [the judges of the Supreme Court] 
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to attend to their appropriate duties in the Courts, and leave the task of 
overthrowing this formidable conspiracy against Liberty and Law to the 
military and naval forces of the United States.” The editors concluded that 
Taney was “the leader of the Secessionists of Maryland” and a “rebellious 
judicial autocrat,” whose opinion was “as full of aid and comfort for the 
traitors generally as an egg is of meat.” 26 

Similarly, the New York Times accused Taney of wanting “to bring a 
collision between the Judicial and the Military Departments of the Gov¬ 
ernment, and if possible to throw the weight of the judiciary against the 
United States and in favor of the rebels,” for Taney was “at heart a rebel 
himself.” The Times found the controversy between the courts and the mil¬ 
itary unfortunate: “A collision of civil and military authority is always to 
be, if possible, shunned; because the majesty of law must, in all cases, suc¬ 
cumb to the necessities of war, and the respect which the magistracy must 
assert for itself in a period of peace, is impaired by the sight of a fruitless 
struggle for supremacy at a period when military law is in the ascendant. 
In the case of John Merriman, the interposition of Chief Justice Taney can 
only be regarded as at once officious and improper.” 27 

Even some nonpartisan presses were critical of the chief justice. The 
New York World —in 1861 a politically independent paper, though later to 
become a Democratic organ—criticized Taney for the injudicious tone 
of his courtroom remarks toward the president: “It is consistent neither 
with dignity nor courtesy for one high public functionary either to lecture 
another on the necessity of doing his duty or to give notice of such an in¬ 
tended lecture.” The World further chastised Taney for writing an opinion 
that was “so obviously intended as a grave inculpation of the President of 
the United States” and for seeking “to weaken and undermine the confi¬ 
dence of the country in the President. In the midst of a rebellion which 
threatens the very existence of the government, its highest judicial officer 
volunteers the weight of his influence and of the influence of his high posi¬ 
tion in favor of the rebels.” 28 

Moderate newspapers acknowledged what they saw as Taney’s correct 
legal reasoning but stated that his decision in Merryman was untimely. 
One such editor believed that Taney’s opinion was “correct . . . but ig¬ 
noring the emergency.” 29 The National Intelligencer, in Washington, D.C., 
which had supported the Bell-Everett ticket in i860, argued that “every 
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reader will give to this opinion the consideration it deserves, as well for 
the high source from which it emanates as for the cogency of the legal 
argument it contains.” In a sense, Taney’s opinion would be for the future 
rather than the present—to “stand as a warning in more peaceful times yet 
to come that here is an act the necessity of which was its justification, and 
which is not to be made a precedent at any time when the public exigency 
is less pressing.” 30 

Many Democratic papers, by contrast, reprinted Taney’s opinion and 
lavished it with praise. The Crisis, in Columbus, Ohio, argued that the 
military should interfere in civilian affairs only if the judiciary had failed 
to do its duty. Moreover, the editors of the Crisis worried that the nation 
had reached a “point in our history when men on mere suspicion of politi¬ 
cal opponents, are deprived of their liberty, and incarcerated in our jails, 
or held by military power.” The judiciary was on the verge of being “con¬ 
verted into mere partisan assemblies” with newspaper editors acting as 
judges and the government administering “vengeance instead of justice.” 31 
The New York Weekly Journal of Commerce saw the Merryman affair as “a 
collision between the law as it stands recorded, and its sworn administra¬ 
tors.” Its editors pointed out that the writ was not intended to protect the 
loyal only, but also those accused of treason: 

The remark of one of the New York papers that the writ was “originally 
intended to secure the liberty of loyal men,” and that “it would be a 
gross perversion of its powers to employ it as the protecting shield 
of rebels,” is a specimen of the very tyranny which the writ of habeas 
corpus is designed to overcome. The writ was originally and always 
intended as a defence of the subject against the tyranny of the govern¬ 
ment; and nowhere is such defence more needed than under a govern¬ 
ment like our own. The article in the Tribune, to which we refer, is the 
grossest perversion of right and of free principles that ever disgraced 
the pages of a New York paper. Says the Tribune,—“of all the tyrannies 
that afflict mankind, that of the Judiciary is the most insidious, the 
most intolerable, the most dangerous.”!! 

To the editors of the Journal of Commerce, all of Lincoln’s constitutional 
abuses justified the South in the course of action it had taken. If Lincoln so 
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freely deprived northerners of their constitutional rights, southerners, of 
course, could expect only worse. The Brooklyn Daily Eagle, another Demo¬ 
cratic paper, simply remarked that the “collision” between Taney and the 
military was not a “conflict of laws” but “a conflict between law and illegal 
violence, in which law suffered total defeat” because military command¬ 
ers, at their own discretion, could arrest civilians suspected of “political 
offences,” and “the Supreme Court of the United States is summarily set 
aside by order of President Lincoln.” 32 

Upon reading the reports of the Merryman proceedings in the news¬ 
papers, General Cadwalader s brother, John, who was a U.S. district judge 
in Philadelphia, wrote out a private legal opinion on the case. Judge Cad¬ 
walader argued that the appropriate question was “not. . . whether the 
writ of habeas corpus is, or should be, suspended, but whether the case is 
a proper one for the enforcement of the mandate of such a writ.” In other 
words, Judge Cadwalader agreed with Taney that only Congress could 
suspend the writ, but he believed that if his brother had responded in a 
different way, the collision between the president and the judiciary might 
have been avoided. According to the judge, General Cadwalader should 
have claimed that Merryman—as a militia officer—was being held as a 
prisoner of war who had been arrested for being “mustered in hostile ar¬ 
ray” against the United States. Judge Cadwalader, a Democrat, believed 
that if his brother had made such a claim then Chief Justice Taney “might 
have refused to award the habeas corpus” to Merryman or even “might... 
have excused [General Cadwalader for] not bringing in the body.” But 
since Merryman was being held by the military as a civilian prisoner, the 
judge believed “it was absolutely necessary for [Taney] to issue the writ.” 
“Legal Process,” he concluded, “cannot be thus delayed where any ques¬ 
tion of right, and particularly the right of personal liberty, is concerned.” 33 

Judge Cadwalader anonymously sent the opinion to his brother. As a 
judge, he desired to see the civil law upheld in time of war. In fact, for years 
following the war, Cadwalader family lore had it that “if Judge John had 
issued the writ, he would have damn well made his brother obey it.” 34 But 
the judge’s opinion could have little impact on the situation. On the one 
hand, General Cadwalader could not recant his letter to Taney in which 
he claimed Merryman as a civilian prisoner who was charged with various 
acts of treason. On the other hand, Chief Justice Taney was unlikely to ac- 
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cept a claim from the military that Merryman was being lawfully detained 
as a prisoner of war. Taney’s decision in the case had been motivated by 
several factors. To be sure, Taney saw himself as upholding the majesty of 
the law. At the same time, Taney’s private animus toward Lincoln and the 
“Black Republicans” exudes from his written opinion. Privately, the chief 
justice also hoped that the southern Confederacy would be allowed to go 
in peace. 35 His personal opinions, therefore, had a significant impact on 
his judicial decision. Despite the soundness of Judge Cadwalader’s legal 
reasoning, Chief Justice Taney was unlikely to come to any conclusion that 
would have justified the military in continuing to detain a civilian prisoner. 

Nevertheless, Taney privately professed to want no collision with the 
president. “I certainly desire no conflict with the Executive Department of 
the Government; and would be glad, as you will readily suppose, to pass 
the brief remnant of life that may yet be vouchsafed to me in peace with 
all men, and in the quiet discharge of every-day judicial duties,” wrote the 
aged chief justice. “Yet, I trust I shall always be found ready to meet any 
responsibility or any consequence that my official duty may require me to 
encounter.” While he was alarmed and saddened by the reaction of much 
of the North to Lincoln’s suspension of the writ, he still found it gratifying 
“to see the judiciary firmly performing its duty and resisting all attempts to 
substitute military power in the place of judicial authorities.” The Merry- 
man case had placed a “grave responsibility” upon the old Democrat. “But 
my duty was plain—and that duty required me to meet the question di¬ 
rectly and firmly, without evasion—whatever might be the consequences 
to myself.” 36 

Taney made it clear to observers in the courtroom that he would stand 
on principle even if so standing made him vulnerable to dangerous physi¬ 
cal or partisan attacks. He told the British consul in Baltimore “that he 
had been brought up to study, & revere, the English Common Law, and 
that, pained as he was to be so obliged, at such a moment, he would not 
shrink from asserting its glorious principles, which were likewise those 
of the Constitution of the United States.” When Mayor George William 
Brown of Baltimore approached the bench to thank Chief Justice Taney 
for the position he was taking, the judge replied, “I am an old man, a very 
old man, but perhaps I was preserved for this occasion.” “Sir, I thank God 
that you were,” rejoined the mayor. 37 
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This occasion for which Taney was preserved proved to be a major 
turning point in the Lincoln administration’s dealings with the courts. 
Taney believed that he would be arrested. Rumors circulated throughout 
the North that he had resigned, or that his functions as a judge would be 
suspended. “There is a fear abroad among the rebels that... [Taney] will 
suddenly find himself in the embraces of the strong arm of that same mili¬ 
tary power which he is so defiant of,” editorialized the New York Tribune. 
The New York World suggested that a civil trial for Merryman would be 
preferable, but if Taney did not impartially fulfill his duty as a trial judge, 
then Congress could impeach him. 38 

But none of these things happened. Taney continued to sit as a judge; 
articles of impeachment were never brought against him; he was never 
arrested. Instead, Lincoln simply ignored both the judge and his opinion. 
The president then directed Attorney General Edward Bates to write an 
opinion on suspension of habeas corpus, which, of course, justified all of 
the president’s actions. 39 Finally, on July 4,1861, Lincoln publicly defended 
the course he had taken in a message to Congress, which he called into 
session on the nation’s eighty-fifth birthday. 

In answer to Taney and his other critics, Lincoln argued that the mo¬ 
mentous issue of civil war “presents to the whole family of man, the ques¬ 
tion, whether a constitutional republic, or a democracy... can, or cannot, 
maintain its territorial integrity, against its own domestic foes.” Or put an¬ 
other way, “Must a government, of necessity, be too strong for the liberties 
of its own people, or too weak to maintain its own existence?” In Lincoln’s 
mind, it was neither of these things. The people’s liberty would be pro¬ 
tected, but the government would also flex its muscle enough to stamp out 
treason and insurrection. “So viewing the issue,” said Lincoln, “no choice 
was left but to call out the war power of the Government; and so to resist 
force, employed for its destruction, by force, for its preservation.” 40 

At this point Lincoln explained the course of action he had taken. Af¬ 
ter calling out the militia for the nation’s defense, he authorized his com¬ 
manding general, Winfield Scott, to suspend the writ of habeas corpus 
and, at his own discretion, to detain “such individuals as he might deem 
dangerous to the public safety.” This authority, according to Lincoln, was 
exercised “sparingly.” Still, because Lincoln’s actions were being challenged 
in the courts and by the Democratic press, Lincoln felt obliged to answer 
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his detractors with the constitutional grounding for his actions. He re¬ 
minded the nation that all of the laws were being resisted in a large part 
of the Union. Lincoln wondered if those laws should all be allowed to fail 
even if he could preserve them by violating one single law. “To state the 
question more directly,” continued the president, “are all the laws, but one, 
to go unexecuted, and the government itself go to pieces, lest that one be 
violated? Even in such a case, would not the official oath be broken, if the 
government should be overthrown, when it was believed that disregarding 
the single law, would tend to preserve it?” But Lincoln denied that any law 
had been broken, for the Constitution allowed the writ to be suspended 
“when in cases of rebellion or invasion, the public safety may require it,” 
and Lincoln certainly faced a case of rebellion. For those who claimed that 
only Congress could suspend the writ, Lincoln replied that “the Constitu¬ 
tion itself, is silent as to which, or who, is to exercise the power; and as the 
provision was plainly made for a dangerous emergency, it cannot be be¬ 
lieved the framers of the instrument intended, that in every case, the dan¬ 
ger should run its course, until Congress could be called together; the very 
assembling of which might be prevented, as was intended in this case, by 
the rebellion.” 41 

In this passage Lincoln appealed to the intentions of the framers, thus 
showing his desire to construe the meaning of the Constitution in accor¬ 
dance with their understanding. But the text was ambiguous. It declared 
that the writ could be suspended, but it never clearly stated by whom. 
Considering the circumstances—a rebellion gaining momentum and 
Congress out of session—Lincoln deemed it necessary, expedient, and 
constitutional to authorize suspension of the writ himself. In so doing, 
he asserted himself as a final arbiter on the meaning of the Constitution, 
independent of what Taney or any other member of the judiciary had to 
say. Lincoln, in effect, gutted Ex parte Merryman of any legal significance 
and determined that as long as the war lasted Merryman would have no 
practical effect. 


One significant point of disagreement among historians and political sci¬ 
entists is whether Roger Taney heard Ex parte Merryman as a U.S. cir- 
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cuit judge or as a Supreme Court justice in chambers. Throughout the 
nineteenth century, federal law required Supreme Court justices to “ride 
circuit.” For several months each year, each justice traveled throughout 
his assigned judicial circuit, holding U.S. circuit court sessions with the 
local federal district judges in each judicial district within the circuit. The 
district courts and circuit courts were both trial courts, although the cir¬ 
cuit courts generally handled cases of greater significance, as well as some 
appeals from the district courts. Section 14 of the Judiciary Act of 1789 
authorized the judges of the district, circuit, and Supreme courts to issue 
writs of habeas corpus. 42 

As we have already seen, Chief Justice Taney’s circuit included the Dis¬ 
trict of Maryland. At Baltimore, the chief justice and U.S. district judge 
William Fell Giles presided together over the U.S. Circuit Court for the 
District of Maryland. Giles, a fifty-four-year-old Maryland Democrat, had 
been appointed to the federal bench in 1853 by President Franklin Pierce. 
Chief Justice Taney heard Merryman’s petition without Judge Giles pres¬ 
ent on the bench. At issue is whether Taney presided over the Merryman 
proceedings as a circuit judge or as a Supreme Court justice. 

Jeffrey Rosen, Melvin I. Urofsky, Craig R. Smith, Douglas L. Wilson, 
and others contend that Taney issued his ruling in Ex parte Merryman as 
a circuit judge. 43 Others disagree. Brian McGinty writes: “Although the 
precise capacity in which the decision was made is not entirely clear, the 
better view seems to agree with Taney that it was a decision of the chief 
justice ‘in chambers.’. . . When Taney issued the writ in Ex parte Merry¬ 
man, the full Supreme Court was not in session, and he explicitly stated 
that he was acting in chambers. Interestingly, Judge Giles’s absence during 
the Merryman hearing is explainable if the decision was an in-chambers 
decision of the chief justice. If it had been a circuit court decision, Giles 
would have had every right to participate, and would normally have done 
so. If it was an in-chambers decision, however, he had no right to par¬ 
ticipate.” 44 (Judge Giles’s absence does not necessarily mean that Ex parte 
Merryman was a Supreme Court decision in chambers. Section 4 of the 
Judiciary Act of 1802 allowed a U.S. district judge or a circuit justice to 
hold sessions of a circuit court in the absence of the other judge.) 45 Mark 
Neely writes in a similar vein: “Taney made it plain that he was issuing the 
opinion from the Supreme Court ‘in chambers’ and that his jurisdiction 
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to hear the case stemmed from the provision of the Judiciary Act of 1789 
giving Supreme Court justices as well as federal judges original jurisdic¬ 
tion in habeas corpus cases for federal prisoners.” Daniel A. Farber agrees: 
“Technically, he did not issue it in his capacity as a judge ‘on circuit’ but 
rather as an ‘in chambers’ opinion of the chief justice.” 46 James G. Randall 
offered a carefully nuanced interpretation: “The Merryman decision was 
not that of the Supreme Court; but it was an opinion of one member of 
the Court, Taney, in a case which he heard while on circuit. Furthermore, 
it was in chambers, not in open court, that the decision was rendered.” 47 

For as significant a case as Ex parte Merryman is, it seems it would be 
important to be clear as to whether this was a Supreme Court decision, 
the opinion of a Supreme Court justice in chambers, or the decision of 
a circuit judge. The confusion derives from the fact that Taney wrote “At 
Chambers” on his opinion, insinuating that he heard the case as the chief 
justice of the United States rather than as a justice riding circuit and serv¬ 
ing as a circuit judge. Ironically, the most common source historians cite 
regarding the Merryman case, West Publishing Company’s Federal Cases, 
did not include “in chambers” or “at chambers” in its report of the case. 
Rather, West’s editors began their report: “TANEY, Circuit Justice,” which 
was language they created out of whole cloth. 48 The compilers of Federal 
Cases likely omitted the “at chambers” notation because they believed it 
would have forced them to exclude the case from the series they were 
producing ( Federal Cases was limited to only U.S. district court and U.S. 
circuit court cases). Historians who have noted Taney’s “at chambers” ref¬ 
erence have found it in other contemporary sources. 

It is thus not unreasonable to assume that Taney was acting in his ca¬ 
pacity as a Supreme Court justice in chambers. 49 But the original manu¬ 
script court records reveal further details that cast doubt on the “Supreme 
Court” interpretation. When Merryman and his lawyers petitioned Taney, 
they addressed their petition “To the Honorable Roger B Taney Chief Jus¬ 
tice of the Supreme Court of the United States and Judge of the Circuit 
Court of the United States in and for the District of Maryland.” Federal 
Cases —the source most relied on by legal scholars—reports the petition as 
being addressed “To the Hon. Roger B. Taney, Chief Justice of the Supreme 
Court of the United States.” The reason for this discrepancy is that Taney 
crossed out the latter half of the address to make it appear as though the 
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petition had been addressed to him only as “Chief Justice of the Supreme 
Court of the United States.” 50 The petitioners, however, had understood 
themselves to be petitioning him as a justice on circuit. 

Merryman’s lawyers were likely aware that Supreme Court precedent 
required them to petition Taney as a justice riding circuit rather than as a 
member of the Supreme Court. In 1807, Chief Justice John Marshall had 
ruled for the Supreme Court in Ex parte Bollman that the high court could 
issue writs of habeas corpus only as part of its appellate jurisdiction—that 
is, to petitioners who were detained by the ruling or order of a federal 
trial court. (Marshall’s holding in Bollman was in keeping with his earlier 
decision in Marbury v. Madison [1803] that Congress could not extend 
the original jurisdiction of the Court beyond what Article III of the Con¬ 
stitution stipulated.) It thus followed that Merryman’s lawyers addressed 
Taney not only by his highest formal title but also by the title that had 
practical import in this case. It was Taney who hoped to obfuscate the 
public’s perception of the case. Historian Bruce A. Ragsdale aptly notes, 
“Taney appears to have represented himself as Chief Justice to the extent 
that he could without asserting the authority of the Supreme Court, which 
he knew would have had no jurisdiction in the case.” Ragsdale said previ¬ 
ously, “He appeared deliberately to raise the profile of the Merryman case 
with suggestions that he was acting in his capacity as Chief Justice rather 
than as a judge on the circuit court of Maryland.” 51 Hence the confusion 
among observers at the time and scholars since who referred to and still 
refer to the case as a Supreme Court decision. 

Taney’s handwritten draft of his Ex parte Merryman opinion reveals 
the evolution in chief justice’s thought as he worked and reworked his 
landmark decision. In the first draft, Taney required Cadwalader “to pro¬ 
duce the prisoner before the court in order that I may examine” the case. 
Taney crossed out “the court” and inserted “a judicial tribunal” in pen. 
Taney then crossed out “a judicial tribunal” and “I” and inserted in pencil 
“a justice of the Sup. Court” and “he” so that that sentence now read, “re¬ 
quiring him to produce the prisoner before a justice of the Sup. Court in 
order that he may examine .. ,” 52 While the final version was technically 
correct—Taney was a justice of the Supreme Court—the first and second 
drafts were more forthright. Taney made these changes so that he could 
appear as a Supreme Court justice in chambers rather than as a justice 
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riding circuit, but the initial drafts reveal Taney’s awareness that he was 
presiding over a session of a circuit court. 

Other court records confirm that the case was a circuit court decision 
in which Taney attempted to exploit his position as chief justice. Federal 
Cases reports that at the court session on May 28, Taney said he would 
“put my opinion in writing, and file it in the office of the clerk of the cir¬ 
cuit court, in the course of this week.” The manuscript version reveals that 
Taney had originally pledged to “file it in the office of the Clerk of the Su¬ 
preme Court,” but that he crossed out the word “Supreme” and replaced it 
with “Circuit.” Taney was careful not to file Ex parte Merryman as an offi¬ 
cial Supreme Court decision precisely because it was not a Supreme Court 
decision. The clerk of the circuit court followed Taney’s instructions. “Be 
it remembered that on this 3d day of June in the year aforesaid,” stated 
the clerk, “the papers and proceedings in the foregoing case were filed in 
this court and recorded and a copy thereof are hereby transmitted to the 
President of the United States.” 53 The fact that the records are still with the 
clerk’s office at the U.S. District Court for the District of Maryland, rather 
than in the records of the Supreme Court in Record Group 267 at the Na¬ 
tional Archives, is clear evidence of Ex parte Merryman s provenance as a 
lower federal court decision. 54 


Taney’s handling of the Merryman proceedings had a notable effect on 
how the military dealt with other accused bridge burners. On May 30, 
three other men from Cockeysville—George E. Worthington, Alfred H. 
Matthews, and Harrison Scott—were arrested by the military for their 
part in the acts of the previous month. Rather than imprison them within 
Taney’s circuit at Fort McHenry, however, General Keim sent them north 
of the Mason-Dixon Line and imprisoned them “in the common jail” in 
York County, Pennsylvania. The three men secured Merryman’s brother- 
in-law, George H. Williams, and prominent Philadelphia Democrat 
George M. Wharton as their counsel. Williams and Wharton petitioned 
the judges of the U.S. Circuit Court for the Eastern District of Pennsyl¬ 
vania, Justice Robert C. Grier and Judge John Cadwalader (the general’s 
brother), for a writ of habeas corpus in each case. The U.S. attorney in 
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Philadelphia reported to Attorney General Edward Bates that these bridge 
burners were acting “in imitation of the Merriman case.” 55 

When the case came before the court on June 4, the bridge burners’ 
attorney, George Williams, “was not present, the reason alleged for his 
absence being the fear of personal violence from a mob.” In fact, Wil¬ 
liams had returned to Baltimore after hearing rumors that the military had 
been authorized to hang him if he appeared in court. Just before leaving 
Philadelphia, however, Williams learned that the three detainees had been 
released and sent home, thus negating any need for further judicial action. 
At the hearing, Wharton informed Cadwalader of these developments. 
According to one spectator in the courtroom, “Judge Cadwalader, in re¬ 
ply, said that, unless Mr. Wharton called the case up for some purpose, he 
had nothing before the court.” 56 The Merryman proceedings had taught 
the military to avoid unnecessary collisions with civil authorities when 
possible. The military shrewdly removed the three bridge burners from 
Taney’s jurisdiction and then released them from prison before another 
court could issue any major pronouncements in their cases. 
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PROSECUTE YOUR BEST CASES — NOT THE 
WEAK AND DOUBTFUL” 

The Difficulty of Punishing Disloyalty in the Loyal States 


W^Fohn Merryman’s arrest was only one of many to come in Maryland 
during the Civil War. Union authorities quickly found that “arbitrary arrests” 
—which were in fact rarely arbitrary—were a useful tool for silencing dis¬ 
sent and stopping the spread of disloyalty in a region that often seemed to 
be teetering on the edge of rebellion. Fearing that there were many influ¬ 
ential “malcontents in Baltimore” who would never support the Union, At¬ 
torney General Edward Bates warned, “To keep them quiet we must make 
them conscious that they stand in the presence of coercive power.” The 
federal government willingly exercised that power in Maryland through¬ 
out the Civil War. Between April and September 1861, the Union military 
clamped down on the disloyal elements of Baltimore society. Rather than 
risk arrest and imprisonment, many Maryland secessionists moderated 
their tone in public. “There is a Lot of Rebels in Baltimore,” observed one 
Massachusetts soldier in July 1861, “But they Dont dare do anything.” 1 

Union authorities in Washington believed that disloyal elements in 
Baltimore’s city hall needed to be removed in order to maintain peace and 
order in the city. On June 24,1861, General Winfield Scott issued an order 
authorizing the arrest of Baltimore’s four police commissioners and Police 
Marshal George P. Kane, all of whom were suspected of being secession¬ 
ists. The order stated, “It is the opinion of the Secretary of War, and I need 
not add my own, that the blow should be early struck, to carry consterna¬ 
tion into the ranks of our numerous enemies about you.” In partial com¬ 
pliance with this order, General Nathaniel P. Banks detailed 1,800 Union 
soldiers to arrest Kane at his home. At 2:00 a.m. on June 27, the soldiers 
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marched to Kanes house and called up to him to come down from his 
bed. Kane appeared at his front door “partially dressed” and was “at once 
seized” and sent to Fort McHenry. When the Baltimore police commis¬ 
sioners subsequently attempted to retaliate by disbanding the police force, 
Banks fulfilled the remainder of his orders and had them arrested as well, 
at 4:00 a.m. on July 1. Later that year, the military arrested about thirty 
“disloyal members” of the Maryland General Assembly, the mayor of Bal¬ 
timore, a Maryland congressman, and other civilians from the state. The 
Lincoln administration believed that these arrests were necessary to pre¬ 
vent the state from seceding. Simon Cameron, who was secretary of war 
at the time, would later claim not to have given the orders for the arrest of 
the police. While this was perhaps technically true, Cameron appeared—at 
least in Scott’s order—to have directed and approved of what transpired. 2 

In July 1861, Congressman Henry May of Maryland introduced a 
resolution in the House of Representatives asking Lincoln to give “the 
grounds, reasons, and evidence, upon which the Police Commissioners 
of Baltimore were arrested, and are now detained as prisoners at Fort 
McHenry.” The House adopted the resolution with an amendment to ask 
the president for the information only “if in his judgment not incompat¬ 
ible with the public interest.” Seizing the language from this nonbinding 
resolution, Lincoln replied to the House that “it is judged to be incompat¬ 
ible with the public interest at this time to furnish the information called 
for by the resolution.” 3 The Marylanders thus continued to sit in prison 
without knowing the cause of their arrest. 

On July 4,1861, Secretary of War Cameron visited John Merryman and 
the other civilian prisoners at Fort McHenry. Cameron assured incarcer¬ 
ated Police Commissioner Charles Howard and his son, newspaperman 
Frank Key Howard, that the political prisoners would be given suitable 
quarters while held in confinement. Charles and Frank Key Howard were, 
ironically, the son-in-law and grandson, respectively, of Roger B. Taney’s 
brother-in-law, Francis Scott Key, who had written “The Star-Spangled 
Banner” while watching the British bomb Fort McHenry in 1814. Cam¬ 
eron also reportedly informed Merryman that he “was to have been dis¬ 
charged” and that “the order for his discharge had in fact been written” but 
that “in the press of business” the secretary had accidentally “overlooked” 
it. “When Merryman applied for the writ of habeas corpus,” according to 
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Severn Teackle Wallis, a Maryland legislator who would later be arrested 
for disloyalty, the Lincoln administration “became offended, withdrew the 
order, & he has been since held & indicted for treason, because of his ef¬ 
fort (as they say) ‘to bring the Judiciary in conflict with the Executive.’ In 
other words, he has been punished for using a lawful right, secured to him 
by the constitution.” 4 

About one week after Camerons visit to Fort McHenry, John Merryman 
was turned over to federal civil authorities and indicted for treason in the 
U.S. District Court for the District of Maryland. 5 Because treason was a cap¬ 
ital offense, his case was remitted to the U.S. Circuit Court for the District 
of Maryland. 6 Merrymans case was one of about sixty treason cases before 
that court. 7 The judges who would preside over these cases were Roger B. 
Taney and William F. Giles, the U.S. district judge for the District of Mary¬ 
land. Republicans likely hoped that Merryman would hang, while Demo¬ 
crats professed to want his case “disposed of by the courts in proper form.” 8 

On July 10,1861, a federal grand jury in Baltimore, “composed entirely 
of unconditional Union men,” returned an indictment for treason against 
Merryman. The U.S. attorney for the District of Maryland, William Meade 
Addison, based the Merryman indictment on a printed indictment that 
he had prepared for the many treason indictments brought against those 
who had participated in the Baltimore Riot of April 19. Where changes 
needed to be made, Addison crossed out words in the printed indictment 
and inserted new words, by hand, describing the acts of treason that John 
Merryman was accused of committing. As was typical for eighteenth- and 
nineteenth-century treason indictments in the United States, Addison 
borrowed language from the old English law of treason. The indictment 
prefaced the charges by saying that Merryman, “wickedly devising and 
intending the peace and tranquility of the United States of America to 
disturb, and to stir, move, excite, levy and carry on war, insurrection and 
rebellion against the United States of America ... unlawfully, falsely, ma¬ 
liciously and traitorously with force and arms, did compass, imagine and 
intend to raise and levy war, insurrection and rebellion against the United 
States of America.” 9 

The indictment, which spans eight pages, charged Merryman with 
traitorously assembling with “five hundred persons and upwards, armed 
and arrayed in a warlike manner” to levy war against the United States, 
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and with traitorously adhering to those in rebellion against the United 
States. The indictment specifically charged Merryman with committing 
two overt acts of treason: 1) burning “six bridges on ... ‘the Northern Cen¬ 
tral Railroad,’ with intent then and there to hinder, delay and prevent the 
passage and movement of military troops” to defend the nations capital; 
and, 2) destroying telegraph wires “with the intent to prevent the speedy 
and rapid transmission of intelligence & thereby embarrass, obstruct!,] 
hinder and delay the said United States ... in the prompt adoption of 
the measures necessary for the defence of the United States.” 10 One of the 
seventeen witnesses against Merryman, Samuel Worthington, would later 
be held liable for burning railroad bridges as well. 11 

U.S. attorney Addison knew that when writing a treason indictment 
he had to be careful and thorough in constructing the charges. After all, 
if Aaron Burr had been charged differently in 1807, he might have been 
convicted rather than acquitted. As a consequence, Addison explained to 
Attorney General Edward Bates: “I adopted the plan of adding counts for 
‘levying war,’ when the act committed was ‘aiding & abetting”’ so that all 
of his bases were covered. 12 

Despite Addisons painstaking work, Merryman’s case never went to 
trial. On July 13,1861, Merryman appeared in court before Judge Giles and, 
with the assistance of several friends, posted $40,000 bail. He went home 
a free man. 13 Chief Justice Taney then purposefully thwarted the prosecu¬ 
tions in U.S. v. Merryman and the other sixty treason cases in Baltimore, 
in part because he empathized with the defendants’ southern sympathies 
and in part because he believed that it would be impossible to conduct 
fair and impartial trials while Maryland was under martial law. Taney in¬ 
formed Judge Giles that a district judge could not hear capital cases with¬ 
out the circuit justice present as well. 14 Old and infirm, Taney was unable 
to attend many of the circuit court’s sessions, thus forcing the cases to be 
continued from term to term. 15 

Over time, President Lincoln came to doubt the loyalty of his federal 
prosecutor in Baltimore. When initially dispensing patronage in Maryland, 
in April 1861, Lincoln decided not to fill the slot of district attorney for the 
District of Maryland, but to leave the position with William Meade Ad¬ 
dison, a Douglas Democrat who had been appointed in 1853 by President 
Franklin Pierce. Lincoln likely believed that retaining a northern Demo- 



48 / Abraham Lincoln and Treason in the Civil War 


crat in an important office might demonstrate to uneasy Marylanders that 
he was willing to keep their state in the Union by conciliation. “May I say 
to you that in my judgment the removal of Mr. Addison would be injuri¬ 
ous to the cause of the Union in Maryland,” one Baltimorean had told 
the president. Reverdy Johnson and other prominent Unionists agreed. 16 

Maryland abolitionists, however, were dissatisfied with Lincoln’s de¬ 
cision. Worthington G. Snethen of Baltimore warned General Winfield 
Scott that indictments for treason would go nowhere “so long as Addison 
is the U.S. District Attorney.” Instead, “a true-hearted, loyal man, ought 
to be put in Addison’s place.” 17 In August 1861, Lincoln solicited General 
John A. Dix’s opinion of the U.S. attorney in Baltimore. Dix replied that 
Addison was not “what I should call an efficient man.” While Dix saw 
Addison as “a gentleman of the most unexceptionable social, moral & re¬ 
ligious character, and a fair lawyer,” he was not “an active or an energetic 
man” and his residence outside of Baltimore had caused him to be absent 
on occasions when he was needed. 18 General Nathaniel R Banks offered a 
more dire prediction: “If the Government expects impartial trials or judg¬ 
ments, it is absolutely necessary that the prosecuting attorney should be a 
zealous efficient and capable law officer,” he told Attorney General Bates. 
“Without this a trial will be a mockery of justice, both as it regards the 
law of the court and the verdict of juries. It is of vital importance that the 
rights of the Government should be firmly protected in this regard, and I 
cannot deny that I feel great solicitude in the present condition of affairs, 
as to the result of any trial in which the interest of the United States may 
be involved.” 19 

By the summer of 1861, Lincoln began to rethink his decision not to 
appoint a new U.S. attorney in Baltimore. In October 1861, Attorney Gen¬ 
eral Bates informed Lincoln that if he was going to remove Addison from 
office, “it ought to be done with little delay, because the Court will sit in 
Baltimore a week from next Monday, and there are several indictments for 
treason pending therein.” During the winter of 1861-62, Addison endured 
a “long & severe illness” that prevented him from doing his duties as a 
federal prosecutor. Now the president had an easy excuse to replace him. 20 

In May 1862, President Lincoln removed Addison from office and ap¬ 
pointed William Price U.S. attorney for the District of Maryland. An ante¬ 
bellum Whig, Price had opposed Lincoln’s candidacy in i860 (presumably 
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in favor of the Bell-Everett ticket), but once the Rail Splitter was elected, 
Price stood publicly and firmly in support of the president-elect and the 
Union. A fierce political fighter—he had once fought a duel with a sitting 
congressman—Price spoke publicly in January 1861 in favor of military co¬ 
ercion of the seceding states. By the time of the war, Price had a reputation 
in Maryland as an eminent statesman (he was the second choice of the 
Maryland legislature for U.S. Senate in 1862, losing narrowly to Reverdy 
Johnson). When the Lincoln administration decided to replace Addison, 
Attorney General Edward Bates called Maryland governor Augustus Brad¬ 
ford to Washington to inquire who should be appointed. Bradford was 
adamant that Price be the man. 21 

Upon receiving his commission, Price immediately felt the press of 
business. Elis office did not even have a complete set of the U.S. Statutes 
at Large. Unlike his predecessor, Price asked Attorney General Bates for 
funds to hire assistants. “The treason cases are of great interest and ought 
to be thoroughly tried, if tried at all,” he informed his superior. But Price 
worried that he would not be able to win convictions with Taney on the 
bench. “You are aware that from the constitution of the court,” he re¬ 
minded Bates, “if the Chief Justice should be on the bench, the treason 
cases will have to be made very plain & conclusive if we expect a convic¬ 
tion.” 22 Price well knew that even with incontrovertible evidence and solid 
legal arguments the chief justice could still use his position to thwart the 
governments efforts in prosecuting treason cases. 

In truth, Price was overwhelmed by the numerous cases pending in 
the courts. 23 Many defendants and their families had been asking whether 
the government intended to prosecute the cases on the docket. If not, they 
wanted the charges dropped. From his vantage point, Price also wondered 
what to do about the cases of civilians who had been arrested by the mili¬ 
tary. “Take the instance of Geo. P. Kane,” he wrote to Attorney General 
Bates, “who was indicted for treason but the process for his arrest, was not 
served by reason of his confinement in Fort Warren. Am I to issue process 
by removal & have him taken & held to bail? Or let the matter rest for the 
present?” 24 

Bates did not have “an exact answer” for Price. In fact, Price could not 
have proceeded against Kane even if he had wanted to, for Kane had been 
released from Fort Warren in 1862 (after fourteen months’ imprisonment) 
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and had become a Confederate agent in Richmond and Canada. 25 But the 
perplexing question remained: Was it better to have prisoners freed from 
military prison and indicted in civil court, where they would be released 
on bail and possibly acquitted by a jury, or was it preferable not to pursue 
the treason cases and to keep alleged traitors indefinitely confined in mili¬ 
tary captivity? 

Bates let it be known that he wanted the cases tried, so the U.S. at¬ 
torney moved forward with his preparations. Price spoke with a member 
of the grand jury about obtaining the notes the juror had taken during 
the grand jury’s investigation in 1861. “He was ready to hand me the tes¬ 
timony,” Price informed Bates, “but Judge Giles whom he consulted, ad¬ 
vised him, that such a course would be improper, and now he hesitates 
about letting me have his notes, as promised.” Price told the grand juror 
“that as District Attorney I had a clear right to know what the testimony 
adduced before the Grand Jury was,” but his entreaties were to no avail. 
Bates believed the grand juror’s refusal was “very suspicious” and “very 
like a designed concealment of information which might be important 
to the success of the prosecution.” 26 But such was the situation that faced 
federal prosecutors when they sought to punish treason in an area teeming 
with disloyalty. If the strict constitutional requirements for treason trials 
did not make things difficult enough for Price, the presence of southern- 
sympathizing Democrats on the bench made the process of trying and 
convicting alleged traitors even more challenging. 

Because he had not been present when Addison had drawn up the 
initial charges against Merryman and the other alleged traitors, and since 
he could not get copies of the testimony the grand jury had heard when 
the indictments were being drawn, Price decided to ask the court to quash 
the treason indictments currently pending before Taney and Giles. Ac¬ 
cording to the Baltimore Sun, Price publicly declared the 1861 indictments 
“defective” and moved that they be quashed, which the court did on May 
6,1863. 27 Price’s motion to quash the indictments was likely a ploy so that 
he could examine the witnesses himself to ascertain the information he 
needed to move forward with the prosecutions. 

In July 1863, Price drew up new treason indictments against Merryman 
and fourteen of the Baltimore rioters (Price dropped the charges against 
about forty-five of the Baltimore defendants). The charges against Merry- 



The Difficulty of Punishing Disloyalty in the Loyal States / 51 


man now spanned twelve circumlocutory pages. The new indictment low¬ 
ered the number of Merryman’s accomplices from five hundred to one 
hundred (which was still an exaggeration). It also described Merryman’s 
actions with more specificity. For example, it listed the six bridges that he 
participated in burning and it specifically accused him of violating Presi¬ 
dent Lincolns April 15,1861, proclamation calling out the militia. The overt 
acts of treason—burning railroad bridges and cutting telegraph wires— 
remained essentially the same. 28 

The 1861 indictment had been self-contradictory as to when Merryman 
had committed his overt acts of treason, variously accusing Merryman of 
committing treasonous acts on April 19 and 23. This discrepancy was the 
result of carelessness on Addison’s part. Because the printed indictments 
had been prepared for those accused of rioting, they all had “April 19” 
printed in the charges. As Addison made his changes to Merryman’s indict¬ 
ment, he changed some of the “April 19” dates to “April 23,” but he missed 
six of them. As a consequence, the 1861 indictment against Merryman 
was, in fact, “defective.” Price was much more careful in the 1863 indict¬ 
ment to uniformly accuse Merryman of committing treason on April 23. 

With new indictments in hand, U.S. attorney Price was now ready to 
proceed against the Baltimore rioters. But Chief Justice Taney and Judge 
Giles continued to delay the cases. A frustrated Price asked Attorney Gen¬ 
eral Bates whether another circuit justice could be called upon to sit in 
Taney’s place since the chief justice was ill and obviously not recovering. 
Bates threw up his hands in exasperation: “I do not find that I have any 
authority, power or duty in the premises,” he replied to Price. “I do not 
see that I can, with official propriety, take any step touching the ques¬ 
tion whether the judges shall or shall not hold terms of their Courts, at 
the times and places appointed by law.” 29 The assignment of circuit duties 
was a matter that belonged exclusively to the judiciary and could not be 
interfered with by the political branches of the government. 30 Chief Justice 
Taney was also irritated by Price’s request. “Mr. Price the District Attorney 
has written to me suggesting that from the great mass of business in the 
Circuit court that I should appoint some other Judge of the Supreme court 
to take my place at the approaching Term,” Taney wrote privately. “I have 
declined doing so, as I hope to be well enough to perform the duties my¬ 
self.” 31 Of course, the octogenarian jurist would never again be well enough 
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to perform his circuit riding duties. Thus, federal prosecutors were power¬ 
less to force their cases to trial if the judges were hell-bent on thwarting 
them. Over the next few years, Price would learn just how difficult it was 
to prosecute treason cases in courts in which the presiding judges were 
sympathetic with the South. 


The acts of southern sympathizers in Maryland forced the Lincoln admin¬ 
istration to grapple with several difficult questions related to the prosecu¬ 
tion of alleged traitors in the North. First, the administration had to decide 
whether it was better to try alleged traitors in civil or military courts, or 
simply to hold them indefinitely and without charges in military prisons. 
Throughout the war, Lincoln permitted many border state civilians to be 
arrested and detained by the military, and as we will see in chapter 4, a 
number of these civilians were also tried by military tribunals. 

While most of the war-related arrests in Maryland were handled by 
the military, the administration allowed for a select group of prisoners— 
mainly those who had been involved in the events of April 1861—to be 
prosecuted in the federal courts. 32 Once the administration decided to in¬ 
dict suspected traitors in civil tribunals, federal prosecutors had to deter¬ 
mine what charges to bring against them. Related to this question was the 
problem of determining whether the federal definition of treason encom¬ 
passed all acts of disloyalty against the United States or only certain types. 
In other words, did some acts of disloyalty not amount to high treason? 
And, if not, with what crimes should disloyal civilians be charged? Finally, 
Lincoln had to learn how to wield the weapon of presidential amnesty 
in the loyal border states. Pardon and amnesty were powerful tools that 
the commander-in-chief could use to secure Marylanders’ loyalty to the 
Union in the same way that he could use it to restore the states of the 
southern Confederacy to their allegiance. 

If John Merryman and the Baltimore rioters were to be tried in a civil 
court, they had to be charged with treason. By the spring and summer of 1861 
—when Merryman and the Baltimoreans had allegedly committed their 
disloyal acts—Congress had not yet passed legislation defining crimes of 
disloyalty less than high treason. 33 As a consequence, the only option for 
trying these men would be to indict them for treason against the United 
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States. Federal prosecutors in Baltimore would thus face the most difficult 
legal challenge of their careers. No person had been convicted of treason 
in a federal court since the presidency of John Adams. 

Many of the difficulties facing federal attorneys in the prosecution of 
treason cases were placed upon them by legal constraints written explicitly 
into the U.S. Constitution. Treason is the only crime defined in the Con¬ 
stitution: “Treason against the United States, shall consist only in levying 
War against them, or in adhering to their Enemies, giving them Aid and 
Comfort.” The next sentence states that treason must be an “overt Act,” 
thus precluding judges or politicians from declaring that conspiracy or 
words might be deemed treason. In defining treason narrowly the Fram¬ 
ers hoped to depoliticize a crime that for centuries had been partisan in 
nature. In early modern England monarchs could define treason however 
they chose and force judges to convict the accused simply to eliminate po¬ 
litical opposition. In Elizabethan England, judges had held rioting against 
public policy or the general execution of the laws to be treason. This pro¬ 
cess of construing a defendant’s words or nontraitorous actions to be trea¬ 
son became known as “constructive treason.” 34 

The Founding Fathers hoped to prevent partisan and constructive 
meanings of treason from taking root on American soil. “The doctrine of 
constructive treasons, created by servile judges, who held their office during 
the pleasure of the king, was used by them in such a way as to enable the 
sovereign safely to wreak vengeance upon his victims under the guise of 
judicial condemnation,” wrote William Whiting, solicitor of the War De¬ 
partment, in 1862. “If the king sought to destroy a rival, the judges would 
pronounce him guilty of constructive treason; in other words, they would 
so construe the acts of the defendant as to make them treason.” The power 
to define treason or determine who was a traitor, under the old English law, 
“was in its nature an arbitrary power.” 35 By incorporating a limited and pre¬ 
cise definition of treason into the Constitution, the Framers hoped to keep 
arbitrary and constructive definitions of treason out of the United States. 

The limited constitutional definition of treason notwithstanding, Brit¬ 
ish treason law provided precedents that helped introduce the doctrine of 
constructive treason into American jurisprudence. In the 1790s, several 
unrelated groups of disgruntled Pennsylvania farmers lashed out violently 
against the imposition of federal taxes in their neighborhoods. The lead¬ 
ers of these insurrections were arrested and prosecuted for treason in the 
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federal courts. Their convictions rested on earlier English doctrines of 
constructive treason; the judges in these cases held that rioting and vio¬ 
lent resistance to a federal law amounted to the king of crimes. Under the 
precedents of the Whiskey Rebellion (1794) and the Fries Rebellion (1798) 
cases, the Baltimore rioters and bridge burners could have easily been con¬ 
victed of treason. During the first half of the nineteenth century, however, 
the federal courts narrowed the definition of treason to require an actual 
levying of war with intent to overthrow the government. When a group of 
fugitive slaves and free blacks rioted to prevent the capture of four fugitive 
slaves in Christiana, Pennsylvania, in September 1851, a federal judge held 
that such a riot did not amount to treason because the riot was not part of 
a larger conspiracy that sought violently to destroy the government. The 
Christiana precedent would prove a stumbling block for the prosecution 
in U.S. v. Merryman and the cases of the Baltimore rioters. 36 

Securing indictments against rioters for treason was only the first and 
easiest step. Once the rioters were indicted, government attorneys had to 
convince local jurymen to convict their peers of the most heinous political 
crime against the nation. Failure to bring convictions would be embar¬ 
rassing to the Fincoln administration, while trials and convictions might 
undermine the war effort by making martyrs of the accused. Writing in 
July 1861, Attorney General Edward Bates noted that it would be “better 
[to] let twenty of the guilty go free ... than to be defeated in a single case. 

... Success in the selected cases is very desirable, but a multitude of cases 
is not only not desired, but feared, as tending to excite popular sympathy 
and to beget the idea of persecution.” Fincoln also tended toward leni¬ 
ency. In 1862 he noted that “the severest justice may not always be the best 
policy.” Thus, due to fear of embarrassment, the possible creation of mar¬ 
tyrs, limited resources, and larger fish to fry, the executive branch tended 
not to pursue many actual treason cases in the courts. 37 

Indeed, Attorney General Bates discouraged local district attorneys 
from prosecuting too many treason cases. It would be more effective, in 
Bates’s view, to try northern traitors for lesser crimes than treason: 


It is not desirable to try many cases of treason. It is a crime hard to 
prove, being guarded by a variety of legal technics [sic]. And even 
conviction makes the convict all the more a martyr in the eyes of his 
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partisans. In a clear case against a person of eminence, of notoriety, 

I would be glad to see a conviction for the public effect rather than 
the punishment of the individual. But it would be unfortunate to be 
defeated in many such cases. It is far better policy I think when you 
have the option to prosecute offenders for vulgar felonies and misde¬ 
meanors than for romantic and genteel treason. The penitentiaries will 
be far more effectual than the gallows. Prosecute your best cases—not 
the weak and doubtful. It will not do for us to be habitually beaten. 38 

Bates understood that numerous treason trials were not the most effective 
way to bring wayward citizens back into their allegiance to the Union. 
Arresting prominent citizens for treason might renew the vigor of the 
northern antiwar movement. 39 Imprisoning northern dissenters for lesser 
crimes, however, could prove a more effective way to quell dissent and 
increase support for the northern war effort. Nevertheless, prudence re¬ 
quired that some northern citizens be tried for treason to keep before the 
public a clear understanding of what was at stake. 

Privately, Bates had “no doubt... of the guilt of some at least, of the ac¬ 
cused parties” in Baltimore, but he “doubted whether the popular feeling 
in the City & the State is such as to warrant the expectation of a fair and 
impartial jury.” Moreover, he “seriously feared” that Chief Justice Taney 
and Judge Giles were “biased against the prosecution, and strongly sympa¬ 
thize with the accused.” 40 Bates contemplated postponing the prosecution 
of the Maryland treason cases, but once he was convinced that an impar¬ 
tial jury could be had, he ordered U.S. attorney Price to move forward with 
the prosecutions. As it turned out, Taney’s chronic illnesses successfully 
thwarted the treason cases so that they never would go to trial anyway. 

The difficulty in prosecuting treason cases led the Lincoln administra¬ 
tion to use a two-pronged approach toward suspected traitors. On the one 
hand, it was much easier to use the military to detain those suspected of 
disloyalty than to go through the time, expense, and uncertainty of a civil 
trial. John Merryman and the Baltimore rioters were the anomalies; most 
Marylanders arrested for disloyalty were held by the military without be¬ 
ing charged in a civil court. On the other hand, Lincoln used his pardon¬ 
ing power as an antidote to the strong hand of military justice. Amnesty 
could help draw rebels back to their allegiance to the United States. For- 
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giveness, as articulated in the presidential pardoning power, was a healing 
device that the framers had purposefully written into the Constitution for 
times such as these. 

During the ratification debates of the 1780s, Alexander Hamilton 
argued that presidents needed the power to grant pardons so that they 
could undermine the strength and momentum of traitorous movements. 
“In seasons of insurrection or rebellion,” he wrote in The Federalist No. 74, 
“there are often critical moments, when a well-timed offer of pardon to 
the insurgents or rebels may restore the tranquillity of the commonwealth; 
and which, if suffered to pass unimproved, it may never be possible af¬ 
terwards to recall.” To be sure, Hamilton had envisioned much smaller 
insurrections—like Daniel Shays’s Rebellion in western Massachusetts in 
1786—in which the president could act more quickly than Congress to of¬ 
fer consequential pardons. But the principle still applied. “Humanity and 
good policy conspire to dictate, that the benign prerogative of pardoning 
should be as little as possible fettered or embarrassed,” wrote Hamilton. 41 
President Lincoln (and later, President Johnson) could avoid the legislative 
bickering that members of Congress could not. And when they felt that 
a large-scale offer of pardons could help bring peace and tranquility, they 
used their power to restore the nation, just as Hamilton had envisioned 
they might. 

With this historical context in mind, 42 and being confronted by the 
reality that “many persons have committed and are now guilty of treason 
against the United States,” Lincoln issued a Proclamation of Amnesty and 
Reconstruction on December 8,1863. Under the terms of the edict, Lin¬ 
coln promised presidential pardon to any low-ranking rebel who would 
take an oath of future loyalty to the United States and pledge to support 
all Union war measures relating to emancipation. In accordance with the 
proclamation, the Attorney General’s Office informed William Price that 
“there is nothing in its terms to exclude persons indicted for treason at 
Baltimore from availing themselves of its benefits.” 43 

In March 1864, several Maryland traitors decided to attain their free¬ 
dom by taking Lincolns oath. Hazel B. Cashed, a Montgomery County 
farmer who had been indicted for treason for directing rebel soldiers to 
cattle owned by the United States during the Gettysburg campaign, re¬ 
quested to take the oath and was granted permission. On March 15,1864, 



The Difficulty of Punishing Disloyalty in the Loyal States / $7 


Cashell signed Lincoln’s amnesty oath of allegiance and had the charges 
against him dropped. Others decided to follow suit. Unfortunately for 
the Baltimore traitors, Lincoln soon came to the conclusion that he did 
not want to grant amnesty to persons indicted for treason in the federal 
courts. On March 26, 1864, the president clarified his December proc¬ 
lamation, saying that it did not apply to those who were imprisoned by 
civil or military authorities or who had posted bond for good behavior. 
“Prisoners excluded from the amnesty offered in the said proclamation,” 
Lincoln stated, “may apply to the President for clemency like all other of¬ 
fenders, and their applications will receive due consideration.” Baltimore 
Republicans praised Lincoln for his second proclamation. The American 
and Commercial Advertiser said it “will prevent such abuses of the Am¬ 
nesty act as have occurred in one or two cases ... where a party actually 
under indictment for aiding and assisting the enemy, was allowed to take 
the oath and escape punishment.” 44 

Lincoln’s amnesty proclamations are noteworthy on three accounts. 
First, the president was offering pardon to criminals who had not yet been 
convicted—who, in fact, were still at large and still committing offenses 
against the United States. 45 Lincoln hoped, in effect, that rebels would 
renew their allegiance if they were promised not to be punished upon 
their return to the Union. Second, Lincoln’s policy was in keeping with 
his understanding of the conflict as a rebellion rather than a civil war. The 
president, in this view, could pardon rebels and traitors just as he might 
pardon other criminals. Third, Lincoln’s 1863 Proclamation of Amnesty 
and Reconstruction included within its reach not only southern rebels 
but also northern aiders and abettors. 46 As such, Lincoln’s blanket amnesty 
might bring healing to the North while also drawing southerners back into 
the fold. 

Within days of Lincoln’s March 1864 proclamation, Josiah Grindall, 
a Baltimore rioter who had been indicted for treason in both 1861 and 
1863, sought Lincoln’s pardon under the president’s December 1863 and 
March 1864 proclamations. U.S. attorney William Price endorsed the peti¬ 
tion: “Grindall since the 19th of April 1861, in the outrages of which day 
he participated, has behaved himself in a peaceable & orderly manner, 
& I have reason to believe is now sorry for what he did on that occasion, 
and think his case a fair one for the exercise of the executive clemency.” 
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Lincoln agreed, writing on April 2,1864: “In this case, not as a precedent 
for any other cases, the District Attorney will be justified by me, if in his 
discretion, he shall enter a Nolle Prosequi .” 47 Lincoln, at this stage in the 
conflict, was willing to pardon—or at least not prosecute—traitors who 
had turned from their wicked ways. But he did not wish Grindall’s case to 
be a precedent for others. He would still hold charges—and the possibility 
of trials and convictions—over the heads of unrepentant traitors. Unless 
they returned to their full allegiance, Lincoln would not simply bestow a 
blanket amnesty on those still harboring enmity toward the Union. 

Lincolns strategic use of treason charges in places like Maryland—even 
when those cases were not brought to trial—signifies a usefulness for the 
law of treason that has been previously overlooked. The leading scholar of 
the Civil War and the Constitution, James G. Randall, argued that treason 
law “was of slight importance during the war” because of its impracticality 
as a legal weapon to suppress disloyalty during such a gigantic rebellion. 
Instead, according to Randall, Congress and the Lincoln administration 
relied on emergency legislation aimed at “offenses involving defiance of 
the Government... which needed punishment, but for which the treason 
law would have been unsuitable.” 48 

While it is true that Congress and the president relied on the prosecu¬ 
tion of lesser crimes than treason (such as discouraging enlistments, en¬ 
couraging desertion, or corresponding with the rebels) to punish disloyal 
behavior during the Civil War, the Lincoln administration still successfully 
wielded the law of treason to its benefit in places like Maryland. The per¬ 
petual threat of a trial caused alleged traitors and their families enormous 
amounts of stress and financial burdens. In addition to hiring counsel, 
those accused of treason had to post bond for good behavior. 49 Many 
asked the government either to try or to dismiss their cases. Alleged rioter 
Samuel Mactier appealed to Secretary of War Edwin M. Stanton, whom 
he had met once at the spa at Capon Springs, for executive clemency: “I 
have been indicted for Treason,” he told Stanton, “& have rested under this 
heavy charge for near three years. God knows, I am not guilty of any intent 
to do wrong, & the punishment which I have suffered in mind & body for 
near 3 years is only known to Him.” Unlike with Josiah Grindall, however, 
Lincoln chose not to end the prosecution against Mactier. 50 

In October 1864, Chief Justice Roger B. Taney finally breathed his last. 
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Lincoln replaced one old nemesis with another, appointing his political 
rival and former secretary of the treasury, Salmon P. Chase, to sit in the 
Supreme Court’s center chair. Because of Taney’s perpetual illness during 
the previous three years and because of his refusal to allow Judge Giles 
to hear any capital cases without him, the Baltimore treason cases were 
still pending on the federal docket in Maryland when Chase began riding 
circuit. As the war came to a close, federal officials had to decide whether 
to pursue these cases or allow reunion come as quickly and peacefully as 
possible. Expecting Lincoln to issue a “general amnesty” in the spring or 
summer of 1865, Chief Justice Chase hesitated to hear any of the Mary¬ 
land treason cases remaining on the docket. There was no need to exac¬ 
erbate local political tensions if all would be forgiven soon anyway. 51 As a 
consequence, the Baltimore treason cases were postponed from term to 
term under Chief Justice Chase just as they had been under Taney. De¬ 
spite Chase’s public reluctance to preside over treason trials, federal grand 
jurors in Maryland returned indictments against several Confederate mili¬ 
tary leaders, including Bradley T. Johnson, Harry Gilmor, and George H. 
Steuart, as they returned home from the war. 52 

In March 1867, President Andrew Johnson appointed Andrew S. 
Ridgely U.S. attorney for the District of Maryland. Ridgely, it will be re¬ 
called, was the hotheaded bystander at the Ex parte Merryman proceed¬ 
ings who had proposed forming a posse comitatus to free John Merryman 
from his captivity at Fort McHenry. In 1866, Ridgely had been hired as 
an attorney for Dr. Samuel A. Mudd, the physician accused of assisting 
John Wilkes Booth’s escape from Washington, D.C. Now, clothed with of¬ 
ficial power, Ridgely could influence the government’s decision whether 
to prosecute or dismiss the Maryland treason cases. 

In April 1867, Ridgely asked Attorney General Henry Stanbery what 
should be done about the remaining treason cases in Maryland. The attor¬ 
ney general replied that the government should “dismiss all indictments 
for treason based on acts committed by parties in a military capacity dur¬ 
ing the war.” In other words, rebels who had served in the army or navy 
of the Confederacy and were indicted after the war would not be tried for 
treason. This decision was in keeping with the lenient terms of surrender 
that General Ulysses S. Grant had designated at Appomattox as well as 
Grant’s desire that paroled Confederate soldiers not be tried for treason. 
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Of the fifteen treason cases on the docket, Stanbery’s order covered only 
three. Most of the remaining twelve cases, Ridgely reminded Stanbery, 
“grew out of obstructing the Rail-ways and the passage of troops at Wash¬ 
ington on and about the 19th Apl. 1861.” While some of the defendants had 
acted in a “pseudo military capacity,” Ridgely did not think the cases could 
be dismissed according to Stanbery’s instructions. “Many, or most of them 
seem to me to have been the result of mere riotous excitement; highly dis¬ 
creditable, considering the character and position of those offending yet 
scarcely, at this late day, I think, demanding to be regarded or punished as 
treason.” 53 

Dismissing the case against John Merryman seemed to be a priority for 
Ridgely. On April 15,1867, Ridgely sent Attorney General Stanbery a full 
account of Merryman’s 1861 escapades and suggested that the case “be dis¬ 
posed of under a nolle prosequi.” The Attorney General’s Office answered in 
the affirmative on April 22. The following day—April 23,1867—Merryman’s 
case was finally dismissed, six years to the day after he had burned the 
bridges of the Northern Central Railroad. 54 

By the spring of 1868, only nine treason cases remained on the docket 
in Maryland. 55 Chief Justice Chase continued to doubt the wisdom or util¬ 
ity of trying these cases. “I can see no good to come, at this late day, from 
trials for treason,” he wrote from Richmond, where he was set to preside 
over the treason trial of Jefferson Davis. “I would rather engage in trials 
of mutual good will and good help.” U.S. attorney Ridgely again pressed 
Attorney General Stanbery that “some disposition should be made of 
these cases. The parties are entitled to be tried or to be released from their 
Bonds.” Like Salmon Chase, Ridgely did “not see how the Publick good 
can be promoted by further prosecution of the parties,” and he respect¬ 
fully asked Stanbery for permission to dismiss the cases. But the Johnson 
administration was not yet ready to take that step. When, on July 4,1868, 
President Johnson issued his proclamation granting “a full pardon and 
amnesty for the offence of treason against the United States” to all rebels, 
he excluded all “persons as may be under presentment or indictment in 
any court of the United States ... upon a charge of treason or other felony.” 
It would not be until November 4, 1868—the day after Ulysses S. Grant 
won election to the presidency—that the Baltimore rioters were finally 
released from their bond. Seven weeks later, on Christmas Day 1868, John- 
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son issued his final presidential proclamation, granting full pardon and 
amnesty to all former rebels. By this point, Jefferson Davis—the archtrai¬ 
tor himself—was the only former rebel with a treason indictment still 
pending against him. 56 


Even if federal prosecutors could have proved that the Baltimore rioters 
and bridge burners had committed acts that were treasonable, the govern¬ 
ment would still have had to convince a jury that the defendants had acted 
with traitorous intent. Proving the defendants’ intention would, in many 
ways, have been the most difficult aspect of these cases. 

The events of April 1861 had occurred prior to any major battle of 
the war. As such, some northerners claimed that it was unclear at that 
point whether armed conflict was inevitable. 57 If war was not being lev¬ 
ied against the United States in April 1861, could John Merryman and the 
rioters be accused of committing treason according to the constitutional 
definition? U.S. attorney William Price admitted his doubts to the attorney 
general. The Baltimoreans had committed their crimes “in the opening 
of the rebellion,” he wrote—before Americans had come to comprehend 
“the realities of this terrible war, or understood exactly what it meant.” 58 
In other words, the Baltimore rioters and bridge burners might not have 
seen themselves as levying war against the United States because in April 
1861 civil war had not yet begun. 

The rioters’ and bridge burners’ actions and intentions could be inter¬ 
preted in various ways. “Now you will perceive that to constitute the crime 
of treason,” Price told the attorney general, “the intent must have been to 
aid the rebels by keeping back the soldiers who were on their way to op¬ 
pose them.” But proving this intention would be difficult, especially if the 
defendants had good lawyers. Certainly, they may have burned the bridges 
to aid the rebels; “or it may have been to prevent collision in this city, which 
was then in a highly excited and inflammable state, by which the town 
would have been reduced to ashes.” From this perspective, the bridge burn¬ 
ers were doing a public service—acting under the authority of the gover¬ 
nor, after all—to save their city from greater disturbance and ruin. Price’s 
successor, U.S. attorney Andrew S. Ridgely, took the argument one step 
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further by claiming that Merryman’s actions had likely prevented another 
mob attack on “ill equipped and comparatively defenceless” soldiers. 59 

If Merryman’s defense team followed this line of reasoning and argued 
that Merryman had acted to protect the city, it would be difficult to prove 
that he had been actuated by a treasonable intent. The Maryland leaders 
who ordered the burning of the railroad bridges ostensibly did so because 
they believed that stopping further troop movements through Baltimore 
was essential to the safety, security, and peace of the city. If Merryman 
obeyed these orders with the same view in mind it would be difficult to 
convict him of a treasonable offense, his widely known southern sympa¬ 
thies notwithstanding. An 1815 precedent in the U.S. Circuit Court for the 
District of Maryland set a high standard for convictions of treason—one 
that would be difficult to meet in Merryman’s case. 

During the War of 1812, a Maryland lawyer named John Hodges re¬ 
turned several captured British stragglers to the British army when the 
British threatened to burn the town of Upper Marlborough if the strag¬ 
glers were not returned. Hodges was charged with treason for adhering to 
the enemy by returning the captured men. The prosecution argued that 
only the fear of imminent death could justify Hodges’s actions. The de¬ 
fense, by contrast, countered that Hodges had acted upon good motives 
because his concern was for the safety and protection of the community. 
“If the heart be uncontaminated by corrupt intentions, the man is inno¬ 
cent, for it is motive that qualifies actions,” argued Hodges’s attorney. If 
Hodges was accused of acting “wickedly, maliciously, and traitorously,” 
the prosecution must prove his intentions. Without any hesitation the 
jury voted to acquit. 60 The context mattered in this case. Under certain 
circumstances, Hodges might have been found guilty of treason for re¬ 
turning stragglers to the British army. But with the threat of destruction 
to a Maryland town, the jury deemed his actions prudent and honorable. 
With Hodges as a precedent, Merryman could argue that his actions were 
intended to prevent greater harm to his community. As we will see in 
chapter 5, that is precisely the motivation that Merryman claimed. 

The cases of the Baltimore rioters were more complex. On the one 
hand, the Whiskey and Fries Rebellion cases from the 1790s set strong 
precedents for trying rioters for treason. In those cases, two distinct groups 
of Pennsylvanians had been convicted of treason by levying war for rioting 
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in opposition to federal taxes in the hopes that the laws would be unen¬ 
forceable and that Congress would repeal them. On the other hand, the 
federal courts had consistently narrowed the definition of treason between 
1807 and 1851 to exclude riots unless they were part of a larger treasonable 
conspiracy “for the purpose of overturning the government by force and 
arms.” 61 One might be able to prove that many of the Baltimore rioters 
were disloyal sympathizers with secession, but it would be more difficult to 
prove that they were part of an organized conspiracy that sought to over¬ 
throw the government. Many rioters simply claimed to have been in the 
wrong place at the wrong time or to have foolishly allowed themselves to 
be swept up in the heat and excitement of the moment. “In reference to the 
passage of troops,” wrote one of them remorsefully, “I confess, I am impul¬ 
sive, & with my feelings outraged at seeing such a sight, I may have said 
or done something, which upon calm reflection I would not have done. 

. . . That I did any thing which I supposed transgressed the laws of my 
Country, I solemnly affirm was farthest from my intentions. I have ever 
been an upholder of the laws, as is known to every one who knows me.” 62 

By 1861, the precedents of the 1790s held little value in American ju¬ 
risprudence; the standards for conviction were much higher. In order to 
convict John Merryman, federal prosecutors would have had to prove not 
only that he had burned the railroad bridges but also that his intent had 
been to commit treason against the United States. Under the Hodges prec¬ 
edent, Merryman could simply claim that he sought to protect Baltimore 
from the further destruction that most assuredly would have occurred 
had more Union troops passed through the city. In order to convict the 
Baltimore rioters, they would have had to be shown to have been part of 
a large, organized, treasonable conspiracy. With judges William Fell Giles 
and Roger B. Taney sitting on the bench—both Marylanders and both 
Democratic appointees—Lincoln’s prosecutors believed they had little 
chance of winning these cases. Instead, the administration allowed the 
treason charges to hang over the heads of the defendants for more than 
half a decade. In the meantime, Lincoln continued to permit the military 
to arrest and indefinitely detain Maryland civilians who were suspected of 
acting disloyally or harboring sentiments against the Union. 



4 

“necessity is the tyrant’s plea” 

The Habeas Corpus Act, Part I: Congressional Reaction 
to Military Arrests and Tribunals 



he habeas corpus issue plagued Congress for the duration of the 
war. While John Merryman still sat imprisoned at Fort McHenry, con¬ 
gressmen on both sides of the aisle debated the legitimacy of Lincoln’s 
suspensions of the writ. Democrats in both chambers berated Lincoln for 
his actions and his July 4, 1861, message to Congress. Senator James A. 
Bayard of Delaware argued that whether Merryman’s incarceration “was 
a month, or three months, or a week, the imprisonment was none the less 
an utter violation of the Constitution.” Senator Trusten Polk of Missouri 
jabbed the president for basing his actions on necessity. “I have already 
said that I do not believe any such necessity has an existence,” he argued. 
“Has any person undertaken to show that it was in any way necessary for 
the public safety that Merryman should be arrested and incarcerated in 
Fort McHenry in the way that he was? No such case has been made out; 
no such case can be made out. This plea of necessity is the tyrant’s plea 
for the prostration of civil liberty, and it will continue to be so.” 1 While 
Polk’s claim—that there was no necessity for Lincoln to act quickly and 
decisively in the spring of 1861—might ring hollow today, his prediction 
that “necessity” would lead to further arrests could not have been more 
prescient. Merryman’s arrest was but one of the first. 

Even after Merryman was released from Fort McHenry in July 1861, 
Maryland civilians—particularly those of the pro-secession bent— 
continued to fear the possibility of military arrest. “John Merryman is re¬ 
leased on bail,” reported one man to his sweetheart, “but Capt’s Jarrett & 
Stump, and Henry Farnandis are taken in Belair. The Federals have their 
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spies out in every direction, now, and it is hardly safe to talk.” 2 In 1861, 
the Union military arrested and detained at least 166 Maryland civilians. 3 
As prisoners continued to be brought to Fort McHenry during the sum¬ 
mer of 1861, General Nathaniel P. Banks—who had replaced General Cad- 
walader on June 10—informed the Attorney General’s Office that there 
were “insufficient accommodations at Fort McHenry for the safe keeping 
of prisoners.” 4 

In July 1861, Maryland congressman Henry May, a Unionist, placed a 
national spotlight on the civil liberties issue in his state. May traveled to 
Richmond to meet with Jefferson Davis and other Confederate leaders, os¬ 
tensibly to discuss a peaceful path toward sectional reconciliation, but no 
one in Washington was quite sure of the specific purpose of his visit. The 
press reported that while in Richmond May had denounced the Lincoln 
administration for arresting Maryland civilians. Moreover, he allegedly 
announced that thirty thousand citizens of Baltimore were in arms and 
ready to strike against “the heel of the tyrant” in their city. 5 

On July 15, Congressman John Fox Potter of Wisconsin introduced 
a resolution inquiring into May’s conduct. The resolution called for an 
investigation as to whether May had been “holding criminal intercourse 
and correspondence with persons in armed rebellion against the Govern¬ 
ment of the United States.” At the time that Potter offered the resolution, 
May had not yet taken his seat in the House because he was sick, although 
Republicans claimed that he was faking illness to avoid the consequences 
of his trip. “His recent visit to Richmond and his subsequent illness, were 
mere dodges to escape from his pledge [to support the Union],” intimated 
the Chicago Tribune. “May is undoubtedly a rebel at heart, although his 
necessities compel him to seem to be for the Union.” 6 

The debate in the House became “a great rumpus.” Clement Vallandigham 
of Ohio and other leading Democrats claimed that May had traveled to 
Richmond with a pass issued by General Winfield Scott and with the ap¬ 
proval of President Lincoln (with whom May had met twice before depart¬ 
ing). They chastised the Republicans for basing a resolution “of this kind 
on a mere newspaper report.” May had gotten the permission of the presi¬ 
dent to go to Richmond “as a private individual,” not on any official gov¬ 
ernment business. But that was permission nonetheless. Despite these pro¬ 
testations, the House adopted the resolution to inquire into May’s actions. 7 
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After conducting its investigation, the House Judiciary Committee re¬ 
ported against the resolution on July 18, citing that its author was “unable 
to produce any evidence tending to prove any of the matters referred to 
in the resolution, but that they were grounded upon newspaper articles 
only.” May then rose before the House and asked to make an explanation. 
He expressed his “indignation and disgust” at the attempt to strip him of 
his right to represent his constituents based only on the “idle gossip of 
the hour.” He expressed his opposition to secession and said he went to 
Richmond to converse with the southern leaders to do anything he could 
to avert the impending civil war. “Sir, it was a private mission that I under¬ 
took; but it was a blessed one.” 8 

May spent the bulk of his “explanation” chastising the president and 
the military for suspending the writ of habeas corpus and for using the 
military to arrest civilians in Baltimore. His constituents, he said, were 
facing unimaginable humiliation, degradation, and injustice, and he called 
on the House “to emancipate the down-trodden people of Baltimore from 
the military tyranny under which they are now groaning, and which has 
so utterly prostrated their constitutional liberties.” 9 

Republicans began to assert that the newspaper rumors about May 
must be accurate. His anti-Lincoln statements in the House sounded re¬ 
markably similar to what he was reported to have said in Richmond. Still, 
May denied the reports. “It is absolutely untrue that I communicated any 
such information to any one; and it is equally untrue, in point of fact, that 
such a state of things exists.” But May continued; “That there are thirty 
thousand men—ay, and more—who, unless the heel of oppression is lifted 
from them, will, if they can get the opportunity, vindicate their constitu¬ 
tional rights and liberties, is absolutely true.” 10 

Such sentiments were precisely why the Republicans had doubted his 
loyalty. “I should not be surprised if that rebel government should have re¬ 
garded him more as a sympathizer than as a mediator,” ridiculed Schuyler 
Colfax of Indiana. But May insisted that oppression and tyranny must be 
opposed everywhere and at all times. The “courts and a jury of the land” 
ought to judge cases of disloyalty, he argued. “Not in time of war,” replied 
a Maryland Republican. 11 

The issue of May’s trip to Richmond was not pursued any further, 
but May would not drop the matter of arbitrary arrests. On July 31 he 
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introduced a long resolution condemning the military for violating the 
Constitution by arresting civilians. Again on August 5 May offered an¬ 
other lengthy resolution blaming the Republican Party for being sectional 
and uncompromising in nature and for thus bringing about the war. The 
resolution further called for Congress to appoint peace commissioners “to 
procure an armistice between the contending armies, and restore peace at 
all events; and... to arrange a compromise to preserve the Union, if pos¬ 
sible; but if not, then a peaceful separation of the respective States.” 12 

By now the Republicans had had enough. Thaddeus Stevens of Penn¬ 
sylvania called May to order, saying that the first resolution was “nothing 
but a speech.” Alexander Diven of New York introduced his own resolu¬ 
tion condemning “treasonable resolutions”; 

Resolved, That at a time when an armed rebellion is threatening the in¬ 
tegrity of the Union and the overthrow of the Government, any and all 
resolutions or recommendations designed to make terms with armed 
rebels, are either cowardly or treasonable. 

But Clement Vallandigham retorted, “It is neither cowardly nor treason¬ 
able for the stronger to propose terms of peace to the weaker.” He called 
Diven’s resolution “unjust, unfounded, and offensive.” Vallandigham’s fel¬ 
low Ohio Democrat Samuel S. Cox offered a resolution to censure Diven 
for proposing an unparliamentary resolution. But on August 6, the final 
day of the session, Diven and Cox offered explanations and withdrew their 
resolutions. The matter of May’s loyalty, for the moment, appeared to be 
laid to rest. 13 

In truth, May’s troubles were far from over. On September 13, during 
the autumn recess, he was arrested at his home by the order of Secretary of 
War Simon Cameron. May was first imprisoned at Fort McHenry, in Bal¬ 
timore harbor, but then was transferred to Fort Monroe, in Virginia, and 
finally to Fort Lafayette, in New York. As we saw in chapter 3, May’s arrest 
was tied to larger issues in Maryland politics at the time. It was widely be¬ 
lieved that the Maryland legislature was preparing to vote the state out of 
the Union. In order to prevent this occurrence, Cameron issued orders to 
arrest several members of the legislature, pro-secession newspaper editors, 
the mayor and several policemen of Baltimore, and Congressman Henry 
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May. The prisoners were to be held “in close custody” and to be kept from 
any outside communication. “The exigencies of the Government demand 
a prompt and successful execution of this order,” stated Cameron. 14 

May’s defenders charged that he was arrested for political reasons. His 
“only crime,” according to his brother, “is that while endeavoring to keep 
the peace in his own State at all times and on all occasions he has been 
opposed to the policy of your Administration in regard to the unhappy 
difficulties in which our country is now involved.” May’s health quickly 
began to fail because of the cramped quarters and “foul atmosphere” of the 
prison—“a treatment more suitable to a felon than to a gentleman whose 
honor is as pure as any man’s in this land.” After the death of one of his 
brothers in mid-October, the military released May on parole so that he 
could attend the funeral. 15 

May’s views of the war and how it ought to be prosecuted were the 
cause of his troubles in Congress and of his arrest two months later. After 
shots had been fired, many northerners believed it was treasonable to op¬ 
pose the war or to advocate for peaceable secession. As a constitutional 
possibility, peaceable separation made some sense in December i860 or 
January 1861, but the concept had become illogical by August 5, when May 
offered his second lengthy resolution. War had begun in earnest. The reb¬ 
els had fired on Fort Sumter in April, and on July 21 a momentous battle 
had been fought within earshot of Washington, D.C. The Union had been 
defeated at Bull Run, and confusion and disarray pervaded the national 
capital. Peaceable separation was no longer a viable option. 

The Washington correspondent for the Philadelphia Inquirer chastised 
May for his views, and the article was carried in papers throughout the 
country. “So far as Mr. May himself is concerned, I am positive in saying 
that he is ardently and sincerely attached to the Union, and wishes it re¬ 
constructed. But he is opposed to the war, which he believes to be unjust 
and unnecessary.” May believed that war could not reconstruct the Union 
and that the longer it was waged the less likely reconciliation of the states 
would be. The correspondent noted that May’s mission to Richmond, “if it 
was a mission for peace, has been fruitless. War is now the word—a sharp 
and decisive war.” 16 

This last sentence captured why May was being targeted for disloyalty 
and why Cameron believed his arrest was justified. May had campaigned 
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as a Unionist, but now that war had come he appeared to oppose any at¬ 
tempt to coerce the South back into the Union. Moreover, May had become 
the most vocal critic in Congress of Lincolns policies for keeping Mary¬ 
land from seceding. “His speeches and his action in Congress are at war 
with his professions of patriotism during the canvass,” reported the New 
York Times. “While professing a love for the Union, he goes even beyond 
Breckinridge or Burnett in denouncing its defenders.” It was a “National 
misfortune” to have such men in Congress. “They mar the harmony of that 
body, though, thanks to its patriotism, they cannot influence its action. 
They give courage and hope to the rebels, by fostering the delusion that 
there is a party even in the loyal States who sympathize with their treason, 
and are ready to consent that this Union shall be dissolved.” Such men as 
May, the Times believed, would lose at the next election and descend into 
“political graves from which there will be no resurrection.” 17 

The Times’ s analysis was wrong in one very significant respect. Con¬ 
gressman May, somehow, had much more influence on national policy 
than the Times’ s editors ever could have imagined. May used his remain¬ 
ing time in Congress to confront the White House and congressional Re¬ 
publicans with the formidable habeas corpus issue, which he approached 
both as a congressman and as a former political prisoner. In March 1862, 
May introduced a bill in the House of Representatives that would require 
the secretaries of state and war to send lists of “political prisoners” to the 
federal courts; if those persons were not indicted by a grand jury they were 
to be released. 18 After a significant period of dithering, Congress eventually 
enacted these provisions as part of the Habeas Corpus Act of March 3,1863. 

For the first year and a half of the war, Republicans in Congress were 
hesitant to take any real action on the habeas corpus issue. 19 Democrats 
and Conditional Unionists, like Henry May and Clement Vallandigham, 
hoped that Congress would act to rebuke the Lincoln administration, but 
with Republican majorities in both chambers there was little chance of 
that. In July 1862 the House passed an amended version of May’s March 
1862 bill. The legislation still provided for the release of political prison¬ 
ers who were not indicted in the federal courts but it now also permitted 
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the president to suspend the writ of habeas corpus. 20 In many ways it is 
amazing that the Republican-controlled House passed the measure. To be 
sure, the provision authorizing the president to suspend the writ satisfied 
Republicans, but those sections that required indictments for suspected 
traitors seemed an almost inexplicable sop to the minority party. 

Indeed, some Radical Republicans opposed the amended version of 
May’s bill, believing it was “an ingenious contrivance to free Maryland 
traitors, whom they know could be convicted.” Henry Winter Davis, who 
was out of Congress when the bill was being debated (because he had been 
defeated by Henry May in 1861), pleaded with Senate Judiciary Committee 
chairman Lyman Trumbull not to pass the bill. “I beg you in the name of 
all loyal men in Md. not to pass House Bill no 362,” Davis wrote to Trum¬ 
bull. “It is a secession contrivance to turn loose all the mischievous men 
now held by the Govt.” Davis conceded that the bill’s provisions authoriz¬ 
ing the suspension of habeas corpus were necessary, but he believed that 
the rest of the bill (the portion first introduced by May) was “the work of 
J. Mason Campbell a notorious secessionist,” who also happened to be the 
son-in-law of Chief Justice Taney. If the bill became law, Davis warned, it 
would place suspected traitors back into the hands of the “disloyal” federal 
judges in Baltimore. Accordingly, the situation in Maryland would be¬ 
come intolerable for Union authorities who were charged with maintain¬ 
ing control of the state. 21 When H.R. 362 arrived in the upper chamber, the 
Senate took no immediate action on it. 

In December 1862, Pennsylvania Radical Thaddeus Stevens introduced 
a second bill in the House empowering the president to suspend the writ 
of habeas corpus during the rebellion. More importantly, Stevens’s bill also 
voided any current or future civil or criminal prosecutions against the pres¬ 
ident or any of his subordinates for any actions they took in accordance 
with the president’s orders. In an unusual—and perhaps unprecedented 
—turn of events, Democratic attempts to block the bill enabled Repub¬ 
licans to adopt it within minutes of its introduction, before it was even 
printed, and without any substantive debate. Thirty-six House Democrats 
later issued a protest against the proceedings by which the bill had been 
passed, but the Republican majority tabled the protest. 22 

These two House bills met fervent opposition in the Senate. Democrats 
objected to any measure that would authorize the president to suspend the 
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writ of habeas corpus. Senator Lazarus Powell of Kentucky argued that 
the legislative branch could not delegate such authority to the executive 
branch. “It was decided by the supreme court of the United States, by Chief 
Justice Marshall, that it is a legislative power,” Powell declared. “It has been 
so held by the commentators upon the Constitution, Judge Story and oth¬ 
ers. It has been so held since this rebellion commenced, in a most ex¬ 
haustive decision by the venerable Chief Justice of the United States, a 
gentleman eminent for his learning and for his private worth, who gave 
an opinion on that subject in the case of Merryman, that has not been and 
cannot be successfully answered.” 23 

Senate Democrats strongly denounced Thaddeus Stevens’s proposal to 
void all civil and criminal proceedings against military officers. One of the 
bill’s most outspoken critics was Senator Willard Saulsbury, a slave-owning 
Democrat from Delaware. On January 27, 1863, Saulsbury argued that 
military arrests in the North did “more to render” disunion “permanent 
and eternal, than anything else” because these arrests demonstrated to the 
South the North’s utter disregard for constitutional liberty. Furthermore, 
Saulsbury contended that by granting total immunity to Union officials, 
Stevens’s Indemnity Bill would only legalize an illegal act. If Americans 
continued to submit to such despotism “for the sake of Union,” Saulsbury 
exclaimed, the people would lose their liberty to “a consolidated Govern¬ 
ment, to be governed by the will, [and] the personal and partisan feelings 
of one man.” 24 

Senator Jacob Howard, a Michigan Republican, replied that Saulsbury’s 
speeches in the Senate were harmful to the Union war effort: “The ef¬ 
fect of these speeches has already, in my judgment, produced the most 
unhappy effects in the Army. Yes, sir, even in the Army it has produced, 
and is to-day producing, a spirit of insubordination and even of mutiny, 
which, if not checked by the strong and honest arm of power, may bring 
about results most disastrous to us and to the nation itself.” Saulsbury shot 
back that he had a right to represent the people of Delaware as he best 
saw fit, that secession was illegal, and that the South was wrong to secede, 
but that he was a southern slaveholder who believed the peculiar institu¬ 
tion should be forever preserved on his native soil. These were the nation’s 
founding principles, he argued, and he would continue to live by them. 
Moreover, Saulsbury insinuated that Delaware would never submit to a 
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centralized authority that ordered her to free all of her slaves. “If that be 
treason, everybody who chooses so to consider it may make the most of 
it,” the senator declared, paraphrasing Patrick Henry’s 1765 speech before 
the Virginia House of Burgesses. 25 

Turning the bill on its head, Saulsbury argued that, rather than indem¬ 
nify the president, Congress ought to appropriate money to compensate 
those who had been wrongfully arrested. He did not believe the president 
should be personally responsible for the damages, but this was more from 
his low view of Lincoln’s abilities than a belief that the president was actu¬ 
ally innocent of wrongdoing. Saulsbury called Lincoln “a weak and imbe¬ 
cile man; the weakest man that I ever knew in a high place.” He was called 
to order but was allowed to continue. “Sir, it is out of order, I am told, so 
to characterize the act of an Administration; but if I wanted to paint a 
tyranny; if I wanted to paint a despot, a man perfectly regardless of every 
constitutional right of the people, whose sworn servant, not a ruler, he is, 
I would paint the hideous form of Abraham Lincoln. If that be treason ...” 
Again the senator was called to order. He thundered back; “The voice 
of freedom is out of order in the councils of the nation!” Vice President 
Hannibal Hamlin, then presiding over the Senate, ordered the sergeant- 
at-arms to escort Saulsbury from the Senate chamber. 26 

Debate on the bill continued, and Saulsbury made his way back into 
the room. One soldier in the gallery observed that “he was so Drunk that 
he could not finde his Chair.” When he again began to speak, Senator 
Charles Sumner, a Massachusetts Radical, called him to order, but Sauls¬ 
bury would not be quiet. “I am not a slave to power,” he proclaimed with¬ 
out any apparent sense of irony. Again the sergeant-at-arms approached 
the Delawarean, but this time he would not submit. When the presiding 
officer ordered the sergeant to apprehend Saulsbury, the defiant senator 
replied, “Let him do so at his expense.” With that, he drew a pistol from 
his coat and pointed it at the sergeant. It was some time before he could be 
escorted peacefully from the floor. 27 

Senator Daniel Clark of New Hampshire introduced a resolution to expel 
Saulsbury from the Senate, but after he publicly apologized, the matter was 
dropped. Word spread quickly throughout the nation of what had happened. 
Sidney George Fisher of Philadelphia lamented the “disgraceful scene” 
that had occurred at the Capitol, while Saulsbury’s colleague, James A. Ba- 
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yard, Jr., himself an outspoken Peace Democrat, believed Saulsbury would 
be calm for the remainder of the session: “He was cowed, & I trust will 
remain so, & was far more fearful of expulsion than sensitive about the 
degradation. His nature is unrefined and it would be impossible to make 
a gentleman out of him—nor has his early training benefited him—His 
worst feature is that when drunk he is rashly defiant. . . but when sober 
he is an arrant coward—We must do the best we can with him, but such 
conduct injures our cause & State—It will not be repeated, as timidity will 
restrain him.” Indeed, Bayard had feared a collision between Saulsbury 
and the Republicans for some time. Saulsbury had gone into the Senate 
drunk on several other occasions, and on January 10,1863—just two and a 
half weeks before the pistol incident—Bayard wrote that “Saulsbury made 
a good speech the other day, but in some respects imprudent for it ex¬ 
cites party passion—He has I fear just rashness enough to get himself in a 
scrape without determination enough to abide the issue.” 28 

Perhaps it was exasperation that caused Saulsbury to enter the Senate 
chamber intoxicated and with a concealed weapon. Perhaps he could no 
longer bear to see the citizens of his and other states arrested by the mili¬ 
tary without ever being charged with a crime. Perhaps he could no longer 
watch in silence what he viewed as acts of tyranny, and the prospect of the 
president and his subordinates being indemnified was more than he could 
endure. But Saulsbury and the Democrats were in a hopeless minority, and 
there was little they could do to stop the bill’s passage. 29 

The Senate amended Stevens’s bill by striking out the language that 
voided damages suits against government officials and replacing it with 
certain protections for civil and military officers should such suits arise. 
A conference committee then assembled a report that included the Sen¬ 
ate’s amendments to Stevens’s bill, a clause authorizing the president to 
suspend the writ of habeas corpus, and the provisions from Henry May’s 
1862 bill that offered protection to political prisoners. In the final days of 
the session, both houses adopted the conference committee’s report (al¬ 
though Senate Democrats claimed that it was never put before the Senate 
for a vote), 30 and on March 3,1863, Abraham Lincoln signed it into law. 31 
Nearly two years after the executive branch had first suspended the privi¬ 
lege of the writ of habeas corpus, the legislative branch finally stepped in 
to authorize and regulate the president’s actions. 
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The Habeas Corpus Act of 1863 set out to accomplish three things. 
Most importantly, the act authorized the president to suspend the privi¬ 
lege of the writ of habeas corpus in cases of rebellion and it implicitly 
recognized Lincoln’s previous suspensions as legal. 32 Second, the law pro¬ 
vided that Union authorities who were being sued for wrongful arrest by 
northern traitors could have their cases removed from the state courts to 
the federal courts. In these suits, Union officials could use orders from the 
president as a defense against charges of official misconduct. Third, the 
act sought to stop the use of military tribunals in the North. Congress re¬ 
quired the secretaries of state and war to submit to the federal courts lists 
of “all persons, citizens of states in which the administration of the laws 
has continued unimpaired in the said Federal courts, who are now, or may 
hereafter be, held as prisoners of the United States ... in any fort, arsenal, 
or other place, as state or political prisoners, or otherwise as prisoners of 
war.” If a grand jury did not indict any of the prisoners on these lists by 
the end of the next session of the local federal court, they were to be freed 
upon taking an oath of allegiance. 33 

Ironically, the Habeas Corpus Act deprived Lincoln of the ability to 
suspend the writ in any meaningful way. In his famous letter to Erastus 
Corning, Lincoln argued that the purpose of suspending the writ was to 
arrest civilians “not so much for what has been done, as for what probably 
would be done.” As such, Lincoln might arrest people who had not yet 
committed any “defined crimes” but who, “if not hindered,” were “sure 
to help the enemy.” Lincoln, in short, claimed the power to arrest and in¬ 
definitely detain Americans who might be plotting against the government 
but who had not yet committed a federal offence. And he believed that 
he must be able to hold them until the time of public danger had passed. 
The terms of the Habeas Corpus Act, however, implied that the targets of 
military detention should be persons who were suspected of having com¬ 
mitted an actual, defined crime (that is, something for which they could 
be indicted in the federal courts). The act thus placed the fate of disloyal 
civilians back into the hands of the federal judiciary—the very branch of 
the government that Lincoln had hoped to bypass by suspending the writ 
in the first place. 34 

Thus, while on the surface the Habeas Corpus Act seemed to give Lin¬ 
coln what he needed by granting him the power to suspend the writ of 



The Habeas Corpus Act, Part I: Congressional Reaction / 7 '$ 


habeas corpus, in actuality it denied him the authority that he had been 
claiming for the previous two years. Under the act, Lincoln could no lon¬ 
ger hold civilians indefinitely—his administration was now required to 
supply lists of prisoners to the federal courts, and if those prisoners were 
not indicted, they were to be released. Furthermore, the requirement that 
detainees either be indicted or discharged demonstrates that Congress was 
not authorizing Lincoln to make the types of arrests that he believed he 
needed to be able to make (that is, preventive arrests of persons who were 
suspected of disloyalty but who had not yet committed a “defined crime”). 
The Habeas Corpus Act, in reality, granted Lincoln only a limited power to 
make emergency arrests, most of which would have to be of persons who 
could have been arrested for committing a federal offense anyway. The 
act, in short, made suspension of the privilege of the writ of habeas corpus 
practically worthless. 35 It is little wonder, then, that Lincoln disregarded 
it. In fact, Lincoln treated the Habeas Corpus Act in the same way that 
he responded to Chief Justice Taney’s opinion in Merryman: he ignored 
it. Lincoln had a war to fight and a nation to save and he would not allow 
himself or his administration to be hamstrung by another branch’s inter¬ 
pretation of the suspension clause. 


Henry May could have claimed something of a victory with the passage 
of the Habeas Corpus Act of 1863. 36 In fact, in a perverse sort of way, even 
Roger B. Taney should have found some satisfaction in its adoption. The 
act seemed to tacitly recognize the chief justice’s view that only Congress 
could suspend the writ of habeas corpus (although Taney denied that Con¬ 
gress could delegate that authority to another branch of the government). 
Even more importantly, the sections that offered protections to “political 
prisoners” were drawn directly from the bill that May had introduced in 
the House of Representatives in March 1862. In what might be one of the 
most significant ironies in American history, some evidence suggests that 
Taney may have had a hand in writing those provisions. Henry Winter 
Davis, a leading Baltimore politician, believed that May’s bill had been 
written by Taney’s son-in-law, J. Mason Campbell, and then “submitted 
to Taney... for revisal.” 37 Such a proposition was certainly plausible con- 
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sidering that May’s bill sought to place military prisoners back into the 
jurisdiction of the federal courts, just as Taney had attempted to do in 
his Merryman decision. It is thus quite possible that Lincoln and the Re¬ 
publican majority in Congress gave their stamp of approval to a measure 
that had the approbation—if not the intellectual imprint—of the infamous 
author of Dred Scott and Ex parte Merryman.™ 

At most, however, the Habeas Corpus Act was a Pyrrhic victory for the 
Democrats. In truth, it was no victory at all. Despite the statutory language 
that required civilian prisoners to either be indicted in a federal court or 
released, the military continued to use its own tribunals to try civilians 
suspected of aiding the rebellion or committing acts of disloyalty. May and 
his Democratic colleagues would thus still be faced with the military trial 
of American citizens, which they believed violated several express provi¬ 
sions of the Constitution. 

The Constitution requires that treason trials, like all criminal trials, 
must be civil proceedings. 39 “The trial of all crimes, except in cases of im¬ 
peachment, shall be by jury,” states Article III, “and such trial shall be held 
in the state where the said crimes shall have been committed.” Conviction 
for treason requires an even higher standard of proof: “the Testimony of 
two Witnesses to the same overt Act, or . . . Confession in open Court.” 
This provision was included in the Constitution, according to Benjamin 
Franklin, because “prosecutions for treason were generally virulent; and 
perjury too easily made use of against innocence.” The Fifth Amendment 
further requires: “No person shall be held to answer for a capital, or other¬ 
wise infamous crime, unless on a presentment or indictment of a Grand 
Jury, except in cases arising in the land or naval forces, or in the Mili¬ 
tia, when in actual service in time of War or public danger.” Accordingly, 
members of the military—and perhaps enemy combatants—maybe tried 
by courts-martial or military commission (subject to congressional legisla¬ 
tion), but American civilians residing on the home front must be tried in 
civil courts. Finally, the Sixth Amendment states: “In all criminal prosecu¬ 
tions, the accused shall enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the crime shall have been 
committed.” 40 Lincolns suspension of the writ of habeas corpus ought not 
to have been construed as also suspending these other constitutional pro¬ 
tections. 41 But during the Civil War that is precisely what happened. 
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The military had been arresting civilians in the loyal states since the 
spring of 1861. In September of that year, General John C. Fremont be¬ 
gan bringing civilians in Missouri before military tribunals. The practice 
of trying civilians in military courts soon spread throughout the border 
regions and into the North and South. President Tincoln codified the use 
of military commission trials for civilians who inhibited the draft or were 
“guilty of any disloyal practice” in a proclamation suspending the writ in 
September 1862. 42 As a consequence, military commissions, which were a 
creation of the executive branch, were inextricably linked to the suspen¬ 
sion of habeas corpus and gained wide usage in all sections of the nation 
during the war. Congress never “established” these courts, as articles I and 
III of the Constitution would seem to require. 43 Once they were in use, 
however, Congress authorized military courts to try civilians in certain 
instances. 44 When Congress intended for civilians to be tried by military 
commissions, it explicitly said so, such as for “persons who shall be found 
lurking as spies” or for military contractors who defrauded the govern¬ 
ment. Most congressional legislation, however, required civilians who 
committed war-related crimes to be tried in the federal courts. 45 The Ha¬ 
beas Corpus Act of 1863 confirmed Congress’s intention that most civilians 
should be tried in civil, not military courts. In border states like Maryland, 
and in other places throughout the nation, however, civilians continued to 
be brought before military tribunals. 

In Maryland, civilians faced military trials and punishments for ac¬ 
tions that were often not directly related to the war effort. In 1864, for 
example, two Baltimore women were tried and convicted by military com¬ 
missions for disloyal speech and conduct. Sarah Hutchins was charged 
with holding intercourse with the enemy, with violating the laws of war, 
and with “treason under the laws of war” for procuring a ceremonial 
sword for rebel cavalryman (and former member of the Baltimore County 
Horse Guards) Harry Gilmor, and for attempting to send him a letter. 
Hutchins was found guilty and sentenced to imprisonment for five years 
at labor and fined $5,000. General Lew Wallace approved the sentence and 
sent her to Fitchburg Prison in Massachusetts. 46 Ann Kilbaugh, a washer¬ 
woman in Baltimore, was charged with “conduct and the use of language 
tending to promote sedition and encourage rebellion” for verbally dis¬ 
paraging Union soldiers, the federal government, and loyal women who 
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carried “their damned old Union flag.” She was found guilty and was sen¬ 
tenced to six months of hard labor; however, General Wallace commuted 
her sentence to thirty days’ imprisonment. 47 

Many border state civilians renounced their allegiance to the United 
States and moved south to join the rebel army or serve the Confederate 
war effort in other capacities. When three citizens of Baltimore—John W. 
Scott, Simon J. Kemp, and Pierre C. Dugan—who had moved to Rich¬ 
mond to work for the rebel government were captured by Union military 
authorities, they were brought before a military commission on charges 
of treason for taking an oath of allegiance to the Confederacy. The defen¬ 
dants pled guilty to the specification (taking the oath) but not guilty to 
the charge (treason), saying that they had renounced their residence in 
Maryland and their United States citizenship. All three were found guilty 
of treason and sentenced to hang. Judge Advocate General Joseph Holt 
approved of the sentences, but Lincoln commuted them to imprisonment 
for the duration of the war, essentially deciding that the three men had to 
be treated as prisoners of war. 48 

John Merryman’s friend and fellow Baltimore County horse guard 
Charles Cockey was arrested at his home on the night of July 14,1864, for 
assisting Confederate general Jubal A. Early’s troops during the rebel raid 
into Maryland. 49 A military commission found him guilty and sentenced 
him to five years imprisonment and a $1,000 fine. Lincoln received letters 
seeking clemency from a member of the Maryland state senate and from 
Cockey s attorney. Even more interesting was a letter signed by the mem¬ 
bers of the military commission that had convicted and sentenced Cockey; 

Thoug[h] the sentence which this Court pronounced upon the accused 
is perfectly accordant with the testimony adduced—as it appears in 
the record and was uttered on the stand—yet the accompanying docu¬ 
ments, signed by four (4) witnesses upon whose statements the pros¬ 
ecution of the case entirely depended, containing retractions, and we 
believe facts, which overshadow the validity of their previous evidence 
and dispose us to give, even at this late hour, to the prisoner, the ben¬ 
efit of those doubts which a humane principle of the law always allows 
as his right. 
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The witnesses now claimed that Cockey had “only committed an act of 
great indiscretion, which is nothing new for him to do. He is a playful, 
frolicksome man, disposed to be in every crowd, his object being fun and 
frolic, never known to do any intentional harm.” As further evidence, the 
military judges pointed out that during a previous rebel raid into the state 
Cockey had helped Maryland Unionists protect their livestock from the 
invading forces. Cockey s actions, the commission now believed, were “oc¬ 
casioned by no more serious motive than mere curiosity.” 50 

Lincoln heard these new facts and requested the War Department to 
“please report on this case.” Secretary of War Edwin M. Stanton deter¬ 
mined, however, that these new facts were “no[t] sufficient grounds for 
interference” with Cockey s sentence. Cockey remained imprisoned at Fort 
Warren, in Boston, until Andrew Johnson remitted his sentence on June 
7,1865. 51 Cockey s conviction highlighted two problems that Lincolns crit¬ 
ics frequently pointed out during the war: 1) that military courts were not 
bound by the same rules of evidence as civil courts and therefore were 
not fit venues for the trial of civilians, and 2) that military officers often 
lacked the legal training necessary to sit as judges. But in time of war such 
arguments did not hold sway. When lawyers protested that military courts 
did not have jurisdiction to try civilians for these and other reasons—and 
they did at the opening of many military commission trials—the mili¬ 
tary judges simply dismissed the arguments and moved forward with the 
proceedings. 

Beyond question, most military arrests and trials occurred in the bor¬ 
der states of Maryland, Kentucky, and Missouri, where “civil disorder” 
often reigned and the terrors of guerrilla warfare sometimes blurred the 
lines between soldiers and civilians. 52 Nevertheless, military commission 
trials of civilians also occurred in the District of Columbia and the north¬ 
ern states. At least three men were found guilty by military commissions 
in Washington in August 1864 for “the utterance of disloyal sentiments,” 
even though some of the language had been overheard from an upstairs 
room in a private residence. 53 During the presidential election of 1864, 
several state agents from New York were brought before military com¬ 
missions in Baltimore and Washington for attempting to cast fraudulent 
ballots among the soldiers’ votes of their state. These New Yorkers should 
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have been tried in New York civil courts for violating their states election 
law, but the military insisted that it had jurisdiction in their cases. 54 

Following passage of the Conscription Act in March 1863, more than 
two dozen Pennsylvanians faced trials by military commission. 55 The 
Union army arrested between seventy and one hundred civilians in cen¬ 
tral Pennsylvania in August 1864 based on the belief that they were part 
of a secret, organized, traitorous conspiracy bent on violently resisting the 
draft (the so-called “Fishing Creek Confederacy” in Columbia County). 
The military commander questioned the detainees from the pulpit of a 
local church and selected forty-four to be incarcerated at Fort Mifflin in 
Philadelphia. Of the forty-four, twelve were tried by a military commis¬ 
sion in Harrisburg and seven were convicted of various charges related to 
draft resistance. The prisoners claimed not to have resisted the draft but 
only to have politically opposed the Conscription Act as an unconstitu¬ 
tional centralization of federal power. 56 In such cases, military authorities 
were unable to delineate the line between political opposition to the draft 
and violation of the law. Dozens of Pennsylvanians from other parts of the 
state were similarly arrested and tried before military commissions. 57 

Military arrests and trials were also prevalent in the Old Northwest, 
where federal authorities feared rampant draft resistance and rumors of a 
conspiracy to further sunder the Union through the creation of a North¬ 
west Confederacy. The most famous instance of a civilian being tried be¬ 
fore a military commission during the Civil War is the case of former Ohio 
congressman Clement L. Vallandigham. On April 13,1863, General Am¬ 
brose Burnside, headquartered in Cincinnati, issued his infamous General 
Orders No. 38. This military order informed civilians of the Old Northwest 
that they would be arrested by the military and “tried as spies or traitors” 
if they committed any acts that would benefit the rebels. In its broadest 
language, the order stated that “the habit of declaring sympathies for the 
enemy will not be allowed in this department” and that those who violated 
this order would be sent “into the lines of their [Confederate] friends.” 
Burnside wanted all to know that “treason expressed or implied” would 
face swift and condign punishment. 58 

Two days later, Burnside’s subordinate in Indianapolis, General Milo S. 
Hascall, issued General Orders No. 9. Intending to carry into effect Burn¬ 
side’s order, Hascall declared that the country would “be saved or lost” 
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during Lincolns time in office. Therefore, any newspaper editor or public 
speaker who counseled or encouraged resistance to the war measures ad¬ 
opted by Congress, particularly conscription, would be “treated accord¬ 
ingly” Equating the government with the Lincoln administration, Hascall 
declared that “he who is factiously and actively opposed to the war policy 
of the Administration is as much opposed to his Government.” 59 Opposi¬ 
tion to Lincoln and the Republican majority in Congress, in Hascall’s view, 
was treason. 

Democrats protested the vagueness of these orders. “We are unable to 
say exactly what this language means,” wrote the editors of one Indiana 
newspaper, while another pointed out that “there is no such crime as ‘im¬ 
plied treason.’” But Hascall’s policy effectively squelched the midwestern 
Democratic press. Several editors were arrested and their newspapers were 
shut down; others toned down their opposition rhetoric in order to stay in 
business. “However galling this maybe,” stated the Sullivan Democrat, “we 
have no alternative but to quietly submit.” 60 

Not all passively acquiesced, however. Ohio Peace Democrat George 
Pugh was infuriated by the military’s defining of treason in General Orders 
No. 38: “I spurn, I execrate, I trample under foot the order of any military 
officer defining treason and prescribing liberty,” he declared. “Come what 
will, come imprisonment, exile, stripes, hard labor, death, I defy Order 
Number 38.” After Vallandigham denounced these orders in a public 
speech he was arrested by the military at his home at 2:00 a.m., on the 
morning of May 5,1863. Vallandigham was tried by a military commission 
and sentenced to imprisonment for the duration of the war, but Lincoln 
commuted the sentence to banishment to the Confederacy. 61 

Vallandigham appealed the tribunal’s decision to a federal judge in 
Ohio, but the judge replied; “The Court can not shut its eyes to the grave 
fact that war exists, involving the most imminent public danger, and 
threatening the subversion and destruction of the Constitution itself. In 
my judgment, when the life of the republic is imperiled, he mistakes his 
duty and obligation as a patriot who is not willing to concede to the Con¬ 
stitution such a capacity of adaption to circumstances as may be neces¬ 
sary to meet a great emergency, and save the nation from hopeless ruin. 
Self-preservation is a paramount law, which a nation, as well as an indi¬ 
vidual, may find it necessary to invoke.” The Supreme Court also refused 
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Vallandigham’s appeal, claiming that it did not have jurisdiction over the 
decision of a military court. 62 

Clement Vallandigham was only one of several midwesterners to be 
tried by a military court for violation of General Orders No. 38. At least five 
other men—including a state senator from Indiana—were arrested and 
tried under Burnsides infamous edict. So was Meta Mason, a seventeen- 
year-old orphan in Kentucky, who was court-martialed for writing a letter 
full of personal, but war-related, news to her brother in the Confeder¬ 
ate army. For this overt act she was charged with “giving comfort to the 
enemy” and “giving the position and conduct of Federal soldiers.” Mason 
claimed that she did not know about the General Orders No. 38, nor that 
military orders applied to “ladies.” Despite her feigned ignorance, Mason 
was found guilty and sentenced to imprisonment at Johnsons Island in 
Sandusky, Ohio. 63 Even more severely, a Cincinnati man was sentenced to 
death by a military commission for sending an antiwar letter to a Union 
soldier in the spring of 1863. 64 Arrests in Ohio, Indiana, and Illinois gained 
nationwide attention in 1864 as the presidential election was approaching. 
The military arrested more than one hundred midwestern civilians for al¬ 
leged membership in traitorous secret societies that were intent on freeing 
Confederate soldiers in northern prison camps and for plotting to form 
a Northwestern Confederacy. Of these, about a dozen were tried before 
military tribunals, several of whom were sentenced to be hanged for their 
allegedly disloyal actions. 65 

By 1864, the debate that had begun between Lincoln and Taney over 
the arrest of an unknown man in Maryland had mushroomed into an 
issue of national consequence. 66 Strangely enough, the aged chief justice 
had anticipated the establishment of military commission trials in his 
Merryman opinion. “Even if the privilege of the writ of habeas corpus 
were suspended by act of congress,” Taney had written in his rebuke of 
Lincoln, a civilian “could not be detained in prison, or brought to trial 
before a military tribunal” because such a trial would still violate the Bill of 
Rights. 67 While Taney’s argument went beyond the facts of the Merryman 
case, it had great relevance to the military commission trials that occurred 
in the later stages of the war. Lawyers representing civilians before mili¬ 
tary courts frequently borrowed language and legal argumentation from 
Taney’s opinion in Ex parte Merryman to challenge the jurisdiction of the 
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military courts, although they did not specifically cite the chief justice for 
the obvious reason that doing so would have undoubtedly earned the en¬ 
mity of the military officers composing the courts. 

The most thorough scholar of civil liberties during the Civil War, Mark E. 
Neely, Jr., has estimated that at least fourteen thousand civilians were ar¬ 
rested by Union military authorities during the Civil War; at least 4,271 
civilians were tried by military courts. 68 Ironically, the Habeas Corpus Act 
that Clement Vallandigham had so strenuously opposed when he was in 
Congress should have saved him and these others from trials by military 
tribunals. The act was intended to do away with indefinite incarcerations 
and military trials of civilians, but as the cases of Vallandigham, Sarah 
Hutchins, Ann Kilbaugh, Meta Mason, the Fishing Creek Confederates, 
Charles Cockey, and many others demonstrate, military arrests, trials, 
convictions, and long imprisonments continued even after the passage 
of the act. 

Lincoln claimed that civilian arrests by the military were more preven¬ 
tive than punitive. In his famous public letter to Erastus Corning of June 
12,1863, the president declared that these types of “arrests are made, not 
so much for what has been done, as for what probably would be done.” As 
such, they were “more for the preventive, and less for the vindictive” than 
traditional judicial arrests in which someone was suspected of commit¬ 
ting a crime. In another defense of his administration’s policies, Lincoln 
wrote; “The military arrests and detentions, which have been made . . . 
have been for prevention, and not for punishment —as injunctions to stay 
injury, as proceedings to keep the peace.” As a consequence, Lincoln sug¬ 
gested, these proceedings “have not been accompanied with indictments, 
or trials by juries, nor, in a single case by any punishment whatever, be¬ 
yond what is purely incidental to the prevention.” 69 

Lincoln’s arguments were, at best, disingenuous. Thousands of courts- 
martial and military commission case files came across his desk through¬ 
out the war. He was tormented by the daily onslaught of letters and peti¬ 
tions claiming innocence or pleading for mercy. As Mark E. Neely astutely 
observes, “Such a statement at least stretched the truth in the case of Val¬ 
landigham and was altogether untrue in respect to many others. Since the 
president repeatedly reviewed the results of trials by military commission 
in his White House office, the statement did not stem from ignorance either. 
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Sentences to hard labor or prison terms fixed by years (and not the dura¬ 
tion of the conflict) were punishments, pure and simple. Lincoln did not 
want to admit that the alternative military-justice system for some civil¬ 
ians had been set up. ffe must have hoped its disappearance at war’s end 
would erase the military trials of civilians from national memory.” 70 

In truth, the existence of this “alternative military-justice system” after 
March 1863 reveals that the ffabeas Corpus Act was an impotent piece of 
legislation that offered no real protection to civilians accused of treason 
or disloyalty. The military continued to arrest and try civilians without 
supplying lists of prisoners to federal judges, and those arrested wallowed 
away in prison cells and military forts throughout the Union home front. 
The act failed, in large measure, because of the refusal of Judge Advocate 
General Joseph ffolt to abide by the text of the law. When Secretary of 
War Edwin M. Stanton asked ffolt to supply lists of civilian prisoners to 
be sent to the federal courts, Holt claimed to “strictly construe! ]” the Ha¬ 
beas Corpus Act to exclude “those cases which are clearly triable by court- 
martial or military commission and which are being every day thus tried 
and readily and summarily disposed of.” Guerrilla fighters, bushwhackers, 
spies, and those who sent intelligence to the enemy, according to Holt, 
would naturally be considered military prisoners and excluded from the 
lists. 71 Of course, Holt knew (because he personally reviewed the case files) 
that many other classes of cases were also being tried by military commis¬ 
sions, but he conveniently omitted the names of these prisoners from the 
lists he sent to the judges. 72 

In December 1864, Senator Lazarus Powell of Kentucky introduced a 
resolution in the Senate to inquire into the arrests of two former Union 
army officers, one of whom was now a Democratic presidential elector 
for the Commonwealth of Kentucky and the other of whom was lieuten¬ 
ant governor of the Bluegrass State. Senator Reverdy Johnson, a conserva¬ 
tive Maryland Unionist who had once supported Lincolns habeas corpus 
policy, spoke in favor of the resolution. In the process, he lamented the 
entire disregard that Union military officers had been paying to the Ha¬ 
beas Corpus Act of 1863: 

“Congress passed, some two years ago, I think, an act which was in¬ 
tended to put an end, in a measure, to the principal injustice which was the 
result, and sure to be the result, of these military arrests,” stated Johnson, 
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and in all cases, as provided for by that act, where the parties were not 
liable to military control, the persons charged were to be handed over 
to the civil tribunal, and if an indictment was not found within a lim¬ 
ited period they were to be discharged. I speak knowingly when I say 
to the Senate that that law has been altogether disregarded in Mary¬ 
land, and that it has equally been disregarded within this District. Men 
without number have been arrested, and have been handed over, not 
to the civil tribunals for trial, but to military commissions, and have 
been convicted and sentenced to the penitentiary, and are now, some 
of them, suffering under those sentences. 

Johnson was careful not to criticize Lincoln in his speech, but he pointed 
out that Lincoln’s subordinates in the military “seem to think that they are 
under no obligation at all to observe the civil laws; not only not bound to 
observe the laws of the States where they happen to be located at the time, 
but not bound to observe the laws of Congress; and they not only assume 
jurisdiction, but I know, if I know anything of law, that they have from 
time to time, and indeed constantly, convicted upon evidence that would 
not be received in any court of civil justice in the country.” 73 

In 1861, Johnson had been a warm supporter of Lincolns policy to keep 
Maryland in the Union. Shortly after Taney issued his opinion in Ex parte 
Merryman, Johnson published an essay defending presidential suspension 
of habeas corpus in times of rebellion. 74 His experiences during the war, 
however, caused him to reconsider his views. Johnson became a promi¬ 
nent advocate for several Maryland civilians who were detained by the 
military, so much so that General Benjamin Butler later called him a “rank 
and bitter secessionist, and worse than others because he concealed it.” By 
1864, the military’s disregard of congressional legislation and the constitu¬ 
tional rights of U.S. citizens had caused Johnson to utterly reject the Union 
military’s policy in Maryland. 75 

In June 1865, Johnson elaborated his views on why military commis¬ 
sions did not possess the authority to try civilians in his defense of Mary 
Surratt at her trial for the assassination of Abraham Lincoln. In addition 
to their violating the provisions of Article III, the Fifth Amendment, and 
the Sixth Amendment, Johnson maintained, military commissions were 
unlawful because they were courts created by the executive branch rather 
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than by Congress. “If the Executive can legally decide whether a citizen is 
to enjoy the guaranties of liberty afforded by the Constitution, what are 
we but slaves?” he asked the military judges rhetorically. Mary Surratt and 
the other alleged conspirators were citizens of Maryland and the District 
of Columbia—jurisdictions that had stayed loyal to the Union and places 
where the courts remained open and functioning. American citizens ac¬ 
cused of crimes, according to Johnson, must be tried in civil courts in 
accordance with the provisions of the Constitution, the Bill of Rights, and 
relevant acts of Congress. If guilty, they must be punished. But citizens 
could not be tried by “illegal” courts and by judges who were “dependent” 
on the will of the president. “Never was there a more dangerous theory. 
The peril to the citizen from a prosecution so conducted, as illustrated 
in all history, the very elementary principles of constitutional liberty, the 
spirit and letter of the Constitution itself, repudiate it.” 76 

Johnson lost his case. Mary Surratt and three of her coconspirators 
were hanged on July 7, 1865. The Washington Evening Star approved of 
the swift justice in this case: “Their deeds have been judged patiently and 
impartially. Seven weeks were devoted to their trial, witnesses have been 
summoned from remote locations, every point that in some manner sug¬ 
gested innocence was carefully weighed, and the sentence of death ex¬ 
ecuted only because there was not one reasonable doubt of overwhelming 
guilt.” 77 One Democratic observer was less sanguine. “I think the summary 
execution of the conspirators struck a deep chord in the public’s bosom,” 
he confidentially wrote to a friend. “There were few words uttered, but 
the shock was almost universal, as it became known that the condemned 
were to die upon twenty four hours notice.” 78 Most Americans, however, 
seemed to approve of the proceedings. At a time when northern vengeance 
needed to be satisfied, historian Elizabeth D. Leonard has suggested that 
Mary Surratt’s execution—notably the first woman to be executed by the 
federal government—served as “a symbol of all the other women of the 
Confederacy who throughout the war had engaged in treasonable behav¬ 
ior,” yet who had gone largely unpunished. Mary, in short, was hanged as 
“the supreme representative” of all traitor women. 79 

In 1866, Reverdy Johnson’s arguments were brought before the Su¬ 
preme Court of the United States by an unlikely team of lawyers, includ¬ 
ing former Buchanan administration official Jeremiah S. Black, future 
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Republican president Janies A. Garfield, Indiana Democrat Joseph Ewing 
McDonald, and New York lawyer David Dudley Field. These nationally 
prominent attorneys appeared before the Court to represent accused In¬ 
diana traitor Lambdin R Milligan. Milligan and several others had been 
arrested by the military during the 1864 presidential campaign for join¬ 
ing a secret society with intentions to overthrow the federal government. 
A military commission sentenced Milligan and two others to be hanged. 
Milligan appealed his conviction to the nations highest court. 80 Arguing 
the case for the government (to uphold Milligans conviction by a military 
court) was none other than Benjamin Butler, the Union commander who 
had forcibly occupied Baltimore in May 1861. 

The Court accepted Reverdy Johnsons arguments in Ex parte Milligan. 
Writing for a five-member majority, Justice David Davis contended that 
trying civilians before military tribunals violated the Habeas Corpus Act 
of 1863, which explicitly required civilian prisoners either to be indicted 
in the federal courts or set free. Taking his argument a step further, Davis 
argued that the executive branch violated the Constitution itself by trying 
civilians in military tribunals. The rights for criminals guaranteed in the 
Bill of Rights, according to Davis, could not be taken away from American 
citizens, even in wartime. Military trials of civilians in locations where the 
civil courts were open, in short, were unconstitutional. 81 

A four-justice minority, led by Chief Justice Salmon P. Chase, ar¬ 
gued that Congress could authorize military trials of civilians if Congress 
deemed such measures necessary to the nations war effort. In other words, 
if Congress had decided that military tribunals were needed to win the 
war—even in areas where the civil courts remained open—it was within 
Congress’s constitutional power to establish such tribunals. Chase’s opin¬ 
ion was a concurrence rather than a dissent, however, because in the case 
of the Civil War, Congress had not authorized such tribunals. Rather than 
authorize such military courts, the Habeas Corpus Act had required ci¬ 
vilian trials for accused criminals like Milligan. As such, the executive 
branch had blatantly ignored Congress’s express intentions when it tried 
Milligan and others like him before military commissions. 82 

Both the majority opinion and the concurrence were strong rebukes of 
the Lincoln administration’s wartime policy (an irony, since five of the nine 
justices had been appointed by Lincoln during the war), but the narrow 
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division on the Court left open for the future whether Justice Davis’s or 
Chief Justice Chase’s view would carry the day. The timing of the Milligan 
decision was also significant. The judiciary had hinted in Vallandigham 
that it would not interfere with the president’s wartime policy while the 
war was still being waged. But once the war was over, the courts would 
again weigh in on the constitutional issues of vital significance to the 
American people. “During the late wicked Rebellion, the temper of the 
times did not allow that calmness in deliberation and discussion so neces¬ 
sary to a correct conclusion of a purely judicial question,” wrote Justice 
Davis in his Milligan opinion. “Then, considerations of safety were min¬ 
gled with the exercise of power, and feelings and interests prevailed which 
are happily terminated. Now that the public safety is assured, this ques¬ 
tion, as well as all others, can be discussed and decided without passion or 
the admixture of any element not required to form a legal judgment. We 
approach the investigation of this case fully sensible of the magnitude of 
the inquiry and the necessity of full and cautious deliberation.” 83 

Lincoln’s response to the Habeas Corpus Act created the circumstances 
in which the Supreme Court would hear and hand down its Milligan 
decision, albeit after the war had ended. What has not been previously 
recognized is that Lincoln’s response to the Habeas Corpus Act was al¬ 
most identical to his response to Taney’s decision in Merryman. In both 
instances, Lincoln ignored the dictates of another branch of the federal 
government. Lincoln masked his disregard of Congress by justifying his 
post-March 1863 suspensions on the Habeas Corpus Act—but this was a 
mere formality. In truth, Lincoln never doubted his ability to suspend the 
writ of habeas corpus when he needed to; he also continued to determine 
for himself just what that suspension meant. Unlike Chase in Milligan, 
Lincoln did not believe that he needed congressional authorization to use 
military tribunals. He would decide for himself if they were necessary for 
the Union war effort. He would decide for himself if suspension of habeas 
corpus meant that the procedural safeguards of the Bill of Rights would 
also be suspended. In short, Lincoln believed the president was a final 
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arbiter on the meaning of the Constitution; as commander-in-chief, he 
would interpret that document as he best understood it and best saw fit. 84 

The lesson Lincoln had learned during the Merryman fiasco would 
serve him for the duration of the war. If he needed to do something to 
win the war, he would interpret the Constitution for himself and would, 
if necessary, bypass both Congress and the courts. In this light, it seems 
likely that Lincoln signed the Habeas Corpus Act into law only to secure 
protections for Union officials who were being sued by northern traitors 
for wrongful arrest. He did not see the act as somehow legalizing his ear¬ 
lier suspensions because he never doubted the legality of the actions he 
had taken. Nor was he concerned with the provisions of the act that pro¬ 
tected suspected traitors. No, Lincoln signed the Habeas Corpus Act into 
law only to protect those below him in their efforts to wage the Union war 
effort effectively. 



5 

“the government must in some 
WAY SUSTAIN YOU IN YOUR OFFICIAL ACTS” 

The Habeas Corpus Act, Part II: The Failure of Congress 
to Protect Those Waging War 



he military arrest and trial of civilians was only one part of the ha¬ 
beas corpus problem that arose during the Civil War. Prior to the passage 
of the Habeas Corpus Act in March 1863, military officers and govern¬ 
ment officials who participated in the arrest of civilians were vulnerable to 
civil prosecution in civil courts for their actions in defense of the Union. 
These lawsuits struck fear in the hearts of Union commanders. Indeed, 
one Pennsylvania Supreme Court justice believed that “[ijndemnity for 
the past is necessary to prevent many innocent men from being harassed 
and ruined.” 1 Moreover, such suits allowed disloyal Americans to use the 
state and federal judiciaries to undermine the Union war effort. High 
Union officials understood the damage that these suits could cause. As a 
consequence, they pressed Congress to pass indemnifying legislation. 2 The 
result, however, was disappointing. The Habeas Corpus Act, or Indemnity 
Act, of 1863 did little to protect Union officials, and damages suits con¬ 
tinued to plague Union authorities during the second half of the war. So 
threatening were suits of this nature, and so weak was the protection of¬ 
fered by Congress, that Union leaders were forced to take drastic measures 
to protect themselves against their “disloyal” adversaries. One powerful fig¬ 
ure, for example, recommended re-arresting Maryland civilians who were 
suing him for wrongful arrest so that they could no longer prosecute their 
suits against him. In the absence of adequate congressional protection, 
those waging war on behalf of the Union had to devise their own methods 
for saving themselves from disloyal civilians within the loyal states. 


90 
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Suspected traitors in the North began filing lawsuits against Union of¬ 
ficials very early in the war. Baltimore police commissioner Charles How¬ 
ard, for example, sued a military officer in August 1861 for illegal search 
and seizure. Other Baltimoreans sued General John E. Wool for damages 
from the time they were held in his custody at Fortress Monroe. 3 In April 
1862, Philadelphia resident Pierce Butler sued former Secretary of War 
Simon Cameron for trespass, assault and battery, and false imprisonment. 
The matter, which originated in the Pennsylvania state court system, 
never went to trial, but Cameron was not taking any chances. Cameron 
sent word of the suit to the president. He also wrote to General George 
Cadwalader asking him to “disabus[e] the mind of your brother of preju¬ 
dices against me.” General Cadwalader’s brother, John, was the U.S. dis¬ 
trict judge in Philadelphia. The general responded that the “Govt, must in 
some way sustain” Union authorities in their “Official acts.” “I am myself 
vulnerable and liable to be harassed by Merryman & others in Baltimore,” 
he continued. “I will no doubt be arrested the next time I go to Mary¬ 
land which I should regret at this moment.” Cadwalader’s fears were not 
overstated. Indeed, Philadelphia lawyer Benjamin H. Brewster noted that 
Cadwalader “dreads the Merriman case.” 4 

Cameron’s legal troubles and the fears of military commanders like 
Cadwalader forced the Lincoln administration to deal with the issue of 
damages suits. Cameron warned Lincoln that suits of this nature were 
“intended] to divide and conquer your administration, and thus bring 
[secession-sympathizing Democrats] into power.” Indeed, Lincoln saw 
Pierce Butler’s suit against Cameron as “a matter which deeply concerns 
the public welfare as well as the safety of the individual officers of the gov¬ 
ernment.” At a cabinet meeting on Friday, April 18,1862, the issue of civil 
suits against government officials occupied the cabinet’s attention. In addi¬ 
tion to Butler’s suit against Cameron, Secretary of the Navy Gideon Welles 
was being sued by several gamblers for confiscating money they had won 
from a Navy paymaster. According to Attorney General Edward Bates, the 
suits “created much talk and some excitement in the Cabinet.” Lincoln, 
too, “was a good deal stirred up ... and talked about arresting the attorn- 
ies.” Bates “suggested the propriety of getting congress to pass an act to 
regulate such actions—and Mr. Seward proposed that I should draw a bill.” 
Bates drafted a bill and gave it to Lincoln and several cabinet members 
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for comment. On April 22, he gave a copy to Senator Benjamin F. Wade 
of Ohio. 5 But it would not be until March 3,1863—nearly a year later—that 
Congress adopted such indemnifying legislation. 6 

General Cadwalader’s fears of John Merryman were not unfounded. On 
February 20,1863, Merryman instituted proceedings against the general in 
a Maryland state court claiming $50,000 in damages for wrongful arrest. 
The sheriff of Harford County “attached” $50,000 worth of Cadwalader’s 
property in Maryland, meaning that he seized it so that it could be used to 
ensure the satisfaction of a judgment against the general. Solicitor of the 
War Department William Whiting immediately hired attorney William 
Schley to serve as Cadwalader’s counsel. “The suit against Gen. Cadwalader 
is one of great interest,” Schley informed Secretary of War Edwin M. Stan¬ 
ton, “involving grave questions; & is likely to become a leading case.” 7 

The timing, however, could not have been better for Cadwalader. Less 
than two weeks later, on March 3, Congress enacted the Habeas Corpus 
Act of 1863, offering protection to military authorities who had arrested 
civilians in the course of carrying out their official duties. Section 5 of the 
act provided for the removal of suits of this nature from the state courts 
to the federal courts. 8 It also stipulated that “any order of the President, or 
under his authority, made at any time during the existence of the present 
rebellion, shall be a defence in all courts to any action or prosecution, civil 
or criminal, pending, or to be commenced, for any search, seizure, ar¬ 
rest, or imprisonment, made, done, or committed.” Cadwalader and others 
like him now had the protection that they needed. On the very day that 
Congress enacted the Habeas Corpus Act, Cadwalader rejoiced to former 
Secretary of War Simon Cameron, “We may congratulate ourselves upon 
the passage of the indemnification law!” 9 

Because Cadwalader was a Pennsylvanian, Merryman v. Cadwalader 
was removed to the federal courts on August 5, 1863. 10 In March 1864, 
however, Merryman decided no longer to pursue the matter and the U.S. 
Circuit Court for the District of Maryland dismissed the case on April 
2,1864. Cadwalader’s lawyer, William Schley, claimed credit for the dis¬ 
missal. “I made the fullest and most ample preparations for the trial and 
meant to take all necessary defences,” Schley informed the general. And 
when meeting with Merryman’s lawyer, “I did not conceal my intention to 
assail him very fiercely.” For these services, Schley believed he was entitled 
to a “moderate” $1,000 fee. 11 
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The timing of Merryman’s decision to withdraw the case is significant. 
On the surface, it might appear that Merryman simply believed that the 
Habeas Corpus Act now precluded him from winning his suit and that it 
was not worth pursuing any further. Or perhaps he and his lawyers were 
intimidated by Schley’s “fierce” preparations for trial. But neither of these 
circumstances explains John Merryman’s decision. Merryman, in fact, was 
after something much larger. Merryman likely believed that in dropping 
the prosecution against Cadwalader he would receive pardon and am¬ 
nesty from President Lincoln. As we have already seen, on December 8, 

1863, Lincoln issued a proclamation stating that he would grant amnesty to 
rebels who were willing to take an oath of loyalty to the Union. In March 

1864, several Marylanders who were accused of being traitors approached 
U.S. attorney William Price about receiving this amnesty. 12 It is quite pos¬ 
sible that Merryman sought pardon at this time as well. 13 

After Lincoln issued his Proclamation of Amnesty and Reconstruction 
in December 1863, Assistant Attorney General T. J. Coffey informed U.S. 
attorney Price that indicted persons willing to take the oath of allegiance 
“in good faith” were “entitled to the pardon and of course to the exemp¬ 
tion from prosecution.” But how might a person prove their “good faith” 
when taking the oath? Coffeys explanation was revealing: “If however, any 
of them, like Merriman, have such suits pending against U.S. Officers for 
arrest or imprisonment for their participation in the rebellion, the indict¬ 
ments against them ought not to be discontinued unless besides taking the 
oath they also discontinue those suits. For unless they agree to do so, you 
have a right to assume that they have not taken the oath in good faith .” 14 

It was shortly after this exchange that Lincoln issued his second proc¬ 
lamation of amnesty on March 26,1864, excluding persons under indict¬ 
ment for treason from his December 1863 proclamation. 15 John Merryman 
of Hayfields, in other words, was still on the president’s mind well into the 
war years. And Merryman’s suit against Cadwalader was forcing Lincoln 
to reconsider his policy of reconstruction. When it became apparent to 
the president that someone like Merryman might be eligible for pardon 
under the first proclamation of amnesty, Lincoln determined that he had 
to issue a second proclamation to clarify the first by restricting the types 
of persons eligible for pardon. A man like Merryman—who was suing 
an officer of the Union army for $50,000 in damages—was certainly not 
loyal and should not receive pardon. But the December proclamation had 
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promised pardon to anyone who was willing to take the oath of allegiance. 
Lincoln now feared that other southern sympathizers in the North might 
learn from Merryman’s example and attempt to attain a pardon while si¬ 
multaneously undermining the Union war effort by suing federal officers. 
It was John Merryman, in short, who forced Lincoln to issue the second 
amnesty proclamation in March 1864. In a sense, Merryman’s suit against 
George Cadwalader compelled Lincoln to revise one of the basic premises 
of his reconstruction policy for the South. 16 

When it became apparent that Lincoln would not grant Merryman 
pardon, Merryman decided to file another suit against Cadwalader. On 
May 31,1864, Merryman sued the general in state court, again claiming 
$50,000 in damages. Like the first, the suit was removed to the federal 
circuit court in Baltimore. This suit remained on the docket until April 
1865, when Merryman’s lawyer—former Baltimore mayor George William 
Brown—requested the clerk of court to strike the case from the court’s 
docket. 17 Perhaps by the spring of 1865, with former abolitionist Salmon 
P. Chase having replaced Roger Taney as the presiding circuit justice in 
Maryland, Merryman came to believe that he had little chance of winning 
his suit against Cadwalader. 

While Merryman’s first suit against Cadwalader was still pending in 
the state court system during the spring of 1863, the Northern Central 
Railway Company decided to file a suit of its own against Merryman. The 
superintendent of the railroad estimated that the April 1861 bridge burn¬ 
ings had caused $117,609.63 in damages. In 1861, the Northern Central had 
sought that amount in compensation from the state of Maryland, but in 
January 1862 the state’s highest court ruled against the railroad. One of the 
state’s lawyers in that case, Thomas S. Alexander, wrote to Simon Cameron 
on May 5, 1863, that he had “come to the conclusion that the Northern 
Central R. Co. may and ought to sue Merryman for burning its Bridges, 
and think likewise it is expedient that Mr. Campbell the regular attorney 
of the Co. shall be associated with me in the prosecution of the case. If 
you agree with me in these suggestions and will have the proper authority 
sent me I will bring suit forthwith.” 18 Ironically, J. Mason Campbell, Chief 
Justice Taney’s son-in-law, would now be prosecuting a case against the 
man the chief justice had risked so much to save. 

Less than two weeks later, on May 16, 1863, the Northern Central 
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Railway Company filed a suit in the Baltimore County Circuit Court for 
$200,000 in damages against John Merryman, Samuel Worthington, and 
Charles Cockey. 19 Like Merryman, Cockey had been twice indicted for 
treason for participating in the bridge burning and telegraph wire cut¬ 
ting. 20 In September 1863, Merryman offered to pay the railroad “about 
$2600 in compromise of the claim” but the railroad determined that this 
amount was “not commensurate to the reasonable expectations of the 
Co.” 21 The case was continued through several terms in the circuit court 
until January 1865, when it was removed to the Baltimore City Superior 
Court. The transfer of the case papers appears in the Superior Court’s vol¬ 
ume of “Cases Instituted” in 1865, but it does not appear in the docket, 
suggesting that the matter was dropped in 1865 or 1866. 22 

A century and a half later, little is known about Merryman’s motives in 
burning the bridges. Why did he obey these orders? What were his feel¬ 
ings, if any, toward the railroad companies? Did he have any attachment 
to the Union, or was he more devoted to his city and state? Might the 
Baltimore Riot of April 19, 1861, have been repeated on an even larger 
scale had the railroad bridges not been destroyed? The military and crimi¬ 
nal court records are virtually silent on these issues. Other materials offer 
some clues. 

Baltimore lawyer Andrew Sterrett Ridgely testified before a committee 
of the Maryland House of Delegates in February 1865 that Merryman had 
been the mastermind behind the bridge burnings. But Merryman’s mo¬ 
tives, according to Ridgely, had been admirable. “I remember in the midst 
of this excitement [the April 19 riot] meeting near the Bank of Baltimore, 
Mr. John Merryman, of Baltimore county. ... He was talking to one or 
two gentlemen and I joined the circle.” According to Ridgely, Merryman 
“turned to me and said a plan had occurred to him by which to prevent 
any more troops to come to the city of Baltimore.” Ridgely inquired what 
it was. Merryman replied that “if twenty men would join him he would 
go and destroy some of the bridges leading to the city. I said: Merryman 
does your object partake of the character of a police movement and is for 
the purpose and sole purpose of preventing bloodshed, and suspending 
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the movements of those troops temporarily until this excitement subsides. 
I really think its the wisest proposition I have heard to-day.” Merryman 
allegedly confirmed his good intentions and asked Ridgely if he would be 
willing to join the expedition, but Ridgely declined. “I did not know Mer¬ 
ryman well enough to put myself under his guidance at a time like this,” 
Ridgely explained. Ridgely also did not wish to do anything that might 
later be seen as having been hostile toward the government. Another 
member of the conversation then “suggested to Merryman, that he should 
go down to the Mayor’s Office and make the suggestion there and act[,] if 
they acted at all, on authority and not take it on their own responsibility.” 23 

If this story is true, then Merryman’s motives may have been com¬ 
mendable in proposing to burn the bridges. 24 He may have simply been 
seeking to find a way to stop further bloodshed in Baltimore. Curiously, 
Mayor Brown never suggested that the idea had come from Merryman— 
at least not in his public statements in 1861 nor in his 1887 memoir. Until 
now, Merryman’s voice has been silent in accounts of these affairs. But in 
1863, Merryman sent a letter regarding the bridge burnings to Lincoln’s 
first secretary of war, Simon Cameron, discussing why he burned the 
bridges. Merryman’s account differs from Ridgely’s in that he implies that 
the order came from Governor Hicks. Of course, Merryman may have 
omitted his going to Mayor Brown’s office on April 19 to suggest the bridge 
burnings to protect himself—for reasons that will be obvious in a moment. 
The truth of the matter may never be known with certainty. Either way, 
because this is the only known writing that offers a glimpse into the mind 
of John Merryman regarding the events of April 1861, the letter is worth 
reproducing in full. 25 


Hayfields, near Cockeysville 
May 21st 1863 

My dear Gen’l. 

I take the liberty of addressing you respecting the institution of a suit 
by the N.C. Railway Company, against me, for damages to [the] Road— 
You are well aware of my connexion with the Militia of the State 
of Maryland, and that the Road was damaged to a certain extent, by a 
body of said Militia, under my command, in obedience to orders from 
my superiors, including Governor Hicks— 
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The claim made against the State, by the Railway Company, was the 
proper action, particularly as the Legislature at one of its sessions, in 
1861, had recognized the State’s obligation to the Company— 26 

My whole course since the N.C. Railway went into the hands 
of your friends in 1859, has been open, and decidedly friendly, and 
I would have as soon destroyed my own dwelling, as any part of its 
property—The object of those in authority, in ordering the destruc¬ 
tion of its property, was the protection of the City of Baltimore, that, 
their anticipations were well founded, no one knows better, than your 
son, 27 the President of the N.C. Railway Co, he has more than once 
repeated, the determination expressed, by the Military at that time in 
Harrisburg, of marching through Balto. & destroying the City, if oppo¬ 
sition was offered, that they would have been opposed, no sane person 
denies—To show, how united the citizens were, I refer to one act—on 
Saturday 20th April, Columbus O’Donnell, 28 Johns Hopkins 29 and John 
Clark 30 (now three of the most loyal men in the United States) repre¬ 
senting the monied Institutions of Baltimore, called upon the Mayor, & 
Board of Police, and proffered to advance Five hundred thousand dolls, 
expressly providing, that it should be used for the defence of the City— 31 
If the injuries threatened had been visited upon the City of Baltimore, 
would not the N.C. Railway have been injured, to a greater extent, 
than by stopping its opperations, for a few weeks? particularly as for 
all damages, the Company have now, a just claim against the State— 

It is at least remarkable, that, at this late day, these proceedings, 
should have been commenced—I am also, taken by surprise, as some 
fifteen months since, in a friendly conversation that Mr J. D. Cam¬ 
eron & myself had, at Calvert Station, in [the] presence of Mr Colder, 32 
Mr J. D. C. unhesitatingly declared, that he believed the order for the 
destruction of the Bridges, emanated from Govr. Hicks, and we con¬ 
curred in declaring said Hicks to be among the damndest villians, on 
the face of the Earth— 

Many of the malignant, dark lantern, Know Nothings, 33 are much 
disappointed at the result of my prosecution in the U.S. Circuit Court, 
some of them, I learn have encouraged, if not, induced the Railway Co. 
to institute this suit, perhaps, with all, to make a fee—I name, Ths. S. 
Alexander 34 & Archd Sterling Jr, 35 as two of these creatures—These two 
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men are now in office, by depriving the true, law abiding & taxpaying 
citizens of Baltimore of their rights—Neither of them, could ever have 
reached the threshold of position without the practices, inaugurated by 
these hated Know Nothing’s, in their dark lantern assemblages— 

Some two weeks since, I was subp[o]enaed to attend at the present 
term of [the] Circuit Court of Baltimore County as a witness, against 
the N.C. Railway Co, they having been indicted for stopping travel on 
the York turnpike, at Cockeysville, my name, was placed on the indict¬ 
ment, at the instigation of those, who made the complaint before the 
Grand Jury, and without my knowledge, or consent—I immediately 
called upon the Prosecutor for the County Mr R. J. Gittings 36 and had 
my name erased from the list of witnesses, and he further consented 
to stop all proceedings, against the Company, upon my representing, 
that they were preparing to make a watering place, south of the cross¬ 
ing, and thus obviate the necessity of leaving any cars in a position to 
obstruct travel on the Turnpike, & on Monday last, the first day of the 
term, he dismissed all the witnesses. I merely recite this circumstance, 
to show, that I have been a consistent friend of the Company— 

I regret to have taxed you, with this long communication, but, be¬ 
lieving it possible, that the Board of Directors have commenced these 
proceedings upon some false representation, I know of, no person, 
more competent than yourself to bring about an adjustment— 

I would be glad to hear from, or see you here at any time— 

Very truly 

Yr ob’t Ser’t 
John Merryman 

Genl Cameron. 

It is not clear whether Cameron ever responded to this letter, but it is likely 
that he did not. 

When considering Merryman’s letter in light of the surrounding legal 
circumstances, two final questions present themselves. First, what was the 
connection between John Merryman and Simon Cameron; and, second, 
why was Merryman singled out as the lead defendant in the civil suit in¬ 
stituted by the Northern Central Railway Company? The answers to these 
questions reveal a great deal about the problems that ordering and carry- 
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ing out “arbitrary arrests” caused for Union leaders during the Civil War. 
They also reveal that, by 1863, John Merryman’s significance was no longer 
as a symbol of civil liberty in wartime; rather, he had become a mere pawn 
in the hands of one of the leading power brokers of the nineteenth century 

Simon Cameron is justly remembered as one of the most ruthless poli¬ 
ticians and businessmen in American history Before there were the rob¬ 
ber barons of the Gilded Age, there was Simon Cameron. Cameron was 
known as the “Great Winnebago Chieftain” for allegedly bilking Indians in 
the Wisconsin Territory in the 1830s. By the 1840s he had attained a seat in 
the U.S. Senate as a Democrat, where, in 1845 he singlehandedly thwarted 
a nomination to the Supreme Court by a president of his own party. 
Whether it was deserved or not, he had a national reputation for buying 
votes at elections. When Cameron, now a Republican, won election to 
the U.S. Senate in 1857, the Democrats accused him of bribery. In 1863 he 
was again suspected of bribing enough Democrats in the Pennsylvania 
legislature to secure his election to the Senate. This time, however, he was 
thwarted by a mob of angry Democrats who crowded the galleries of the 
state capitol ready to shoot any Democratic legislator who did not vote 
against Cameron. 37 This instance, however, was an exception to the rule. 
When Simon Cameron wanted something, he usually found a way to get it. 

Cameron had been investing in railroads since the 1830s. He had been 
on the Northern Central Railways board of directors since its formation in 
1854 and he owned a large share of the company’s stock. In i860, the Penn¬ 
sylvania Railroad and several prominent Pennsylvanians began purchasing 
significant amounts of the Northern Central’s stock; Cameron was likely 
instrumental in convincing the Pennsylvania Railroad to buy these shares 
so that the Pennsylvanians could control the company. As secretary of war 
at the beginning of the Civil War, Cameron directed a large amount of 
government business to the N.C. Railway. As was seen in Merryman’s let¬ 
ter, Cameron’s son, James D. Cameron, held high office in the company. 38 

John Merryman also had a vested interest in the financial success of 
the Northern Central Railway. Merryman’s property bordered parts of the 
railroad line. In 1855, he advertised 150 acres of his Hayfields estate for sale 
as “a desirable FARM ... within one and a half miles of Menkton Station, 
upon the Northern Central Rail Road.” The Railway’s Annual Report for 
1859 also listed him, along with Simon Cameron, as one of the directors on 
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the part of the stockholders for the year i860. 39 Merryman’s financial inter¬ 
ests in the company suggest that he was being truthful when he claimed 
that his “whole course” toward the railroad was “decidedly friendly.” Other 
prewar letters to Cameron substantiate Merryman’s claim. 40 Despite these 
feelings of affection for the railroad, Merryman’s actions had caused his 
friends and fellow investors significant financial loss, ffe may have, as a 
consequence, burned more than just physical bridges in April 1861. 

Merryman was correct in his assumption that Thomas Alexander was 
one of those “creatures” who had “induced the Railway Co. to institute 
this suit.” Had Alexander’s motive simply been “to make a fee,” however, 
Merryman was appealing to the wrong person—for no one knew better 
than Simon Cameron how to make a profit at other people’s expense. What 
Merryman did not know was that Alexander was working for Cameron, 
and this case was neither about a fee nor about damages for the railroad. 
Merryman’s lawyer, who had previously been a president of the Northern 
Central Railroad, asked Cameron to use his influence to induce the rail¬ 
road company to drop the case, but there was little chance Cameron would 
abandon this civil prosecution. 41 

Why was Cameron so intent on prosecuting this case against his old 
associate John Merryman? Because in 1863, Cameron—like Cadwalader— 
was being sued by Maryland civilians who had been arrested by the mili¬ 
tary while he was secretary of war. On December 20,1862, the Baltimore 
police commissioners filed suit against Cameron and the Northern Cen¬ 
tral Railway Company (as Cameron’s garnishee) in the Baltimore City Su¬ 
perior Court. Each commissioner sought $20,000 in damages. After pas¬ 
sage of the Habeas Corpus Act, the suits were removed to the U.S. Circuit 
Court for the District of Maryland. 42 

Cameron and his lawyer believed that the railroad’s suit against Merry¬ 
man would produce evidence that they could later use to exonerate Cam¬ 
eron in the civil cases in which he was the defendant. It appears that Cam¬ 
eron may have briefly wavered over whether to prosecute the case against 
John Merryman, but Thomas Alexander compelled his client to proceed: 
“In Merrymans case the defence will introduce all the incidents of April 
1861 and will thus play into our hands. The ground of defence to be that M 
acted under the orders of his superiors. If he maintains this proposition in 
law he will furnish you with a complete defence against the actions of the 
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com[missione]rs[.] For in all you did or are supposed to have done you 
may shelter yourself. . . behind the orders of the President.” Cameron’s 
interests, according to Alexander, were “therefore in the continued pros¬ 
ecution of the suit.” 43 

In this light, Cameron should have been able to sympathize with Merry- 
man. Merryman had acted under the orders of Governor Hicks, while 
Cameron had acted under the authority of President Lincoln. Cameron 
wanted to shield himself from criminal prosecutions and civil suits in the 
same way that Merryman did. But Cameron knew that many civilians had 
been arrested during his brief tenure as secretary of war, and the Habeas 
Corpus Act of 1863 notwithstanding, he might still be held liable for those 
detentions. Pierce Butler had already sued him. Now the Baltimore police 
commissioners. There was no telling who else might join in the game. 

Cameron deeply feared that suits like these “may involve all my for¬ 
tune.” Prior to the passage of the Habeas Corpus Act in 1863, he pleaded 
with Lincoln and the Republicans in Congress to offer Union officials some 
sort of protection from these proceedings. In fact, part of Camerons mo¬ 
tivation for running for the U.S. Senate in January 1863 may have been to 
help usher indemnifying legislation through that stubborn body. Cameron 
implored Lincoln to throw his official support behind Thaddeus Stevens’s 
Indemnity Bill when it went before the Senate in December 1862. “The 
bill now before the Senate, from the House, could be passed within this 
week, if you and the gentlemen of the Cabinet will give it some personal 
attention,” Cameron told the president. “I spoke with several Senators 
in relation to it—but I have already learned that a man out of office in 
Washington is greatly shorn of power. If the bill is not passed, some of the 
gentlemen whom I left behind me, will, also, learn this fact when, in the 
course of time they get into the ranks.” 44 Perhaps if Cameron had been 
elected to the Senate he could have helped pass Stevens’s stronger bill. The 
act that was finally adopted, however, did not prohibit suits for damages; 
it merely offered certain protections in the proceedings of those suits. As 
a consequence, Union officials like Simon Cameron still had to face their 
adversaries in court. 

Cameron and his lawyer lived by the rule that the best defense was a 
good offense. In addition to orchestrating the railroad’s suit against John 
Merryman, Alexander suggested that Cameron ask the federal govern- 
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ment to pursue the treason cases against the Baltimore police commis¬ 
sioners. “Permit me to suggest that the Government can aid you in this 
matter by requiring its attorney to press on the trial of the Treason cases at 
the next Term,” Alexander explained to Cameron. 

It has been imagined that those cases were not to be tried in short 
order that the Government was afraid to bring them on. Hence the 
civil action against you and others. If the order goes forth that they 
shall be tried and if the order is accompanied by an intimation to the 
attorney [William Price], that the government expects convictions the 
other side will be driven to consider whether their interests nay their 
personal security is to be promoted by trying conclusions with the 
government and if they are wise they will be perfectly inclined to suffer 
bye gones to sleep as bye gones. 

In other words, the only reason the Baltimore police were suing Cameron 
was because their time was not being occupied by the treason cases pend¬ 
ing against them. Cameron forwarded Alexander’s request to Lincoln. 45 
Chief Justice Taney and his delaying tactics be damned—the Maryland 
treason cases needed to move forward. Unfortunately for Cameron, the 
police commissioners had not been among those U.S. attorney Price had 
chosen to re-indict in July 1863 after he had the circuit court quash the 
original sixty treason indictments from 1861. 46 

Alexander employed a number of other strategies to defend his client. 
He attempted to obtain the personal papers of the police commissioners 
that had been seized by the military at the time of their arrest so that he 
could prove the commissioners’ disloyalty, but the military was unable to 
locate them. He also hoped to find disloyal correspondence from April 
1861 in the official police telegraph books, but he does not appear to have 
been successful. Finally, among the many witnesses Alexander intended 
to call, he also planned to subpoena the files of several Baltimore news¬ 
papers. Cameron was well pleased with his attorney’s efforts. He told Sec¬ 
retary of State William H. Seward that Alexander exhibited “uncommon 
ability, with great zeal and industry, in his preparation ... of these cases.” 
Cameron therefore asked the State Department to supply Alexander with 
“liberal compensation” for his labor. 47 
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On November 2,1863, Judge Giles, presiding alone in the U.S. Circuit 
Court for the District of Maryland, postponed the commissioners’ suit 
against Cameron because it had not been entered upon the court’s trial 
docket. The commissioners were happy for the delay because they wanted 
to wait until the case could be heard by Chief Justice Taney as well. Impa¬ 
tient and unhappy about the delays, Cameron wrote to Lincoln suggesting 
that the president re-arrest the police commissioners and charge them 
anew with treason. “My attorney thinks they will be favorably affected 
by the arrest of all the parties for Treason,” Cameron informed the presi¬ 
dent. “The suits need not be prosecuted, unless it is found necessary in the 
progress of my suits,” he continued. “These of mine are the first suits of the 
kind and a decision would not only be injurious to the Govt, but would 
be injurious to me—and hence my anxiety.” In short, the Baltimore police 
commissioners could not prosecute their cases against Cameron from a 
military Bastille somewhere far away from Baltimore. Ever the cutthroat 
politician, Cameron reminded Lincoln that important elections would be 
held in Maryland in a few days. “These arrests, at this time will have a 
very favorable effect on the coming election and for that alone would be 
proper.” The following day Cameron sent Lincoln two missives recanting 
his suggestion to re-arrest the police. 48 

On November r6, r863, the U.S. circuit court convened to hear the 
cases of the Baltimore police commissioners against Simon Cameron. 
Thomas Alexander insisted that Cameron had not ordered the arrest of 
the Baltimoreans. Severn Teackle Wallis, the lawyer for the commission¬ 
ers, informed the court that if Alexander would state in open court that 
Cameron had not ordered the arrests then they would drop the suits. After 
a brief consultation with his client, Alexander declared that Cameron “had 
no part in the arrest or imprisonment of the defendants, or either of them.” 
Wallis then directed the court “to strike off the cases, which was accord¬ 
ingly done.” 49 Once these cases were concluded, Cameron likely saw no 
reason to further prosecute the Northern Central’s case against Merryman, 
which may explain why that matter was dropped before it went to trial. It 
is also quite possible that Cameron brokered a deal between Merryman, 
George Cadwalader, and the Northern Central Railroad so that Merry¬ 
man would drop his suit against Cadwalader in exchange for the railroad 
dropping its suit against Merryman. Since Cameron was intimate with 
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all of the parties involved in the various suits, he could have arranged 
such a deal. The timing of this scenario fits the extant evidence. Merry- 
man dropped his suit against Cadwalader in the spring of 1865, which is 
about the same time that the railroad’s suit against Merryman disappears 
from the records. 


Many Unionists believed it was absurd that suspected traitors could sue 
government officials for wrongful arrest. “It is true that if a head of a de¬ 
partment steps outside of his authority and acts maliciously, he is, as he 
ought to be, responsible in damages,” argued U.S. attorney William Price of 
Maryland. But the president, in Price’s estimation, had the “constitutional 
powers, in a state of war or insurrection,” to arrest and imprison men like 
the Baltimore police commissioners, if they were suspected of disloyalty. 
“And the rule regulating the exercise of these powers, is, that he is the 
judge of the time, the case, & the mode of their exercise. If asked why these 
men were imprisoned? He need give no other reason, than that such was 
his judgment.” Price’s views of the Constitution and presidential war pow¬ 
ers were remarkably similar to Lincoln’s. The courts, in his view, were not 
the only branch of the government that could interpret the Constitution. 
In time of war, the commander-in-chief would determine the limits and 
extent of his own authority. If he believed certain actions were necessary, 
no other branch of the government should be able to contradict him. 50 

Secretary of State William H. Seward seems to have believed that he 
was immune from civil action, with or without the Indemnity Act. Seward 
famously boasted to Lord Lyons that he could arrest citizens anywhere in 
the United States simply by ringing a bell on his desk. When former min¬ 
ister to Bogota George W. Jones filed suit in January 1863 against Seward 
for wrongful arrest, Jones’s lawyer informed Seward so that he might se¬ 
cure a lawyer for himself. Seward replied that the matter was “public” and 
“official,” not “personal”; in short, he would not recognize the legitimacy 
of the proceedings against him by acting in his own defense. 51 Seward’s 
view was to win the war first and settle legal disputes later. “Let us save the 
country,” he told a friend, “and then cast ourselves upon the judgment of 
the people, if we have in any case, acted without legal authority.” 52 Most 
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Union leaders, however, did not feel at liberty to deal with these matters 
so cavalierly. 

Anxious Union officials proactively took measures to protect them¬ 
selves from civil suits. Prior to the passage of the Indemnity Act, officers 
at the Old Capitol Prison in Washington, D.C., required prisoners to take 
oaths “both of allegiance to the Government and an obligation not to pros¬ 
ecute the Federal or State officers concerned in the[ir] arrest and impris¬ 
onment” before they would be discharged from prison. Senators James A. 
McDougall of California and Willard Saulsbury of Delaware, both Demo¬ 
crats, protested the requirement of such oaths for depriving citizens of 
their rights under the Constitution. From the prisoners’ perspective, how¬ 
ever, “the imposition of such an obligation on us” would “be the best evi¬ 
dence that we have been here for three months the innocent and injured 
victims of Lincoln’s despotism” and that “the tyrants” who subjected “us 
to this despotism know themselves to be guilty of an offense for which we 
have redress against them.” 53 In short, the prisoners might still sue. 

Republican and War Democrat judges tended to be sympathetic to 
Union officials, while Democrat judges were less likely to sympathize with 
the view that Lincoln and his subordinates could decide for themselves 
when northern civilians needed to be detained. Pennsylvania’s chief jus¬ 
tice, Walter H. Lowrie, heard a case of illegal seizure in January 1863 in 
which a Democratic newspaper editor sued a U.S. marshal for confiscating 
his printing press under the First Confiscation Act of 1861. Chief Justice 
Lowrie, a Democrat, delivered a jury charge in which he argued that the 
president was subordinate to the law and therefore could not order his 
subordinates to violate the law, even in the midst of a gigantic rebellion. 
The jury ruled in the editor’s favor, granting him a verdict of $512. Under 
the Habeas Corpus Act, the marshal appealed the case to the U.S. Circuit 
Court for the Eastern District of Pennsylvania. A federal jury awarded a 
verdict of $504.33. Things could have been worse for the marshal. “The 
verdict is considered under the circumstances very moderate,” he wrote to 
the secretary of the interior. 54 

Several other cases resulted in damages for persons who had been ar¬ 
rested, but, as in the Pennsylvania case, the awards were usually minimal. 
In 1867, a federal judge in San Francisco awarded $635 to a Californian 
who had exulted in the assassination of Abraham Lincoln. Under an order 
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of General Irvin McDowell, the plaintiff had been imprisoned at Alcatraz 
Island for saying that “the damned old son of a bitch should have been 
shot long ago,” among other vile things. The judge held that because Mc¬ 
Dowell had acted without direct orders from the president he was liable 
for damages; however, the judge factored McDowell’s “good motives,” the 
state of public feeling, and the “gross misconduct of the plaintiff” into his 
calculations. The state of Indiana actually passed a law limiting damages 
in these types of cases to five dollars. As a consequence, when Lambdin P. 
Milligan sought $500,000 from the various civil and military officers who 
had seen to his arrest, military trial, and death sentence (including the 
twelve members of his military commission), he won a paltry $5 (plus 
court costs of about $i,ooo). 55 

The issue at stake in these cases was the fear that the judicial process 
placed in the hearts of those waging the war for the Union. While Lincoln 
—and perhaps Seward—might have felt largely immune from the actions 
that could be taken against them in state and federal courts, lesser figures 
feared that the courts might hamstring their efforts in waging the war or 
cause them significant personal and financial loss. After the federal court 
in Washington handed down a decision in a case for wrongful arrest in 
December 1864, Secretary of State Seward worried that “no Cabinet officer 
was safe,” while Secretary of War Stanton “said he would [be] imprisoned a 
thousand years at least.” 56 These cases demonstrate that the significance of 
Ex parte Merryman was not simply that a man had been arrested without 
judicial process for obstructing passage of troops and telegrams through 
Baltimore. Cadwalader and Cameron’s reactions to Merryman and the 
Baltimore police commissioners reveal that Merrymans larger signifi¬ 
cance was that government officials, both in their official capacity and as 
private citizens, needed protection from civil suits for actions they had 
taken while in office or the military service. Without ample protection and 
immunity they felt vulnerable and incapable of effectively waging the war. 
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Epilogue 

HABEAS CORPUS JOHN” 


W^rohn Merryman’s petition for a writ of habeas corpus became a cause 
celebre in both the northern states and the Confederacy. In Maryland, his 
case became a flashpoint of controversy and heated exchanges. Between 
April and August 1861, the Maryland legislature adopted resolutions and 
enacted statutes rebuking the Lincoln administration for its usurpations 
in their state. From the legislators’ vantage point, the state and its citizens 
needed to be vindicated against the federal government’s encroachments 
on civil liberties. Lincoln’s policies in Maryland also seemed to justify the 
South’s course of action. As a consequence, the general assembly requested 
their representatives in Congress to “urge and vote for an immediate rec¬ 
ognition of the independence of the government of the Confederate States 
of America.” While it is true that the assembly never voted for Maryland to 
secede, resolutions such as these can hardly be considered loyal. 1 

The assembly adopted several resolutions decrying the military occu¬ 
pation of Baltimore and the arrest of Maryland civilians. In one such set 
of resolutions, the legislature declared itself for “peace ... in favor of a 
recognition of the Southern Confederacy” and viewed “with utmost alarm 
and indignation the exercise of the despotic power, that has dared to sus¬ 
pend [the writ of habeas corpus] in the case of John Merryman now con¬ 
fined in Fort McHenry.” The assembly also adopted legislation to protect 
leaders in Baltimore who might be accused of taking actions against the 
Union. In May 1861 the legislature enacted a law prohibiting the prosecu¬ 
tion of the mayor or police of Baltimore, or any of their subordinates, for 
any actions they had taken “in their efforts to maintain peace and good 
order, and prevent further strife on and after the occurrences on the nine¬ 
teenth day of April.” 2 Just as Lincoln and Congress would come to realize 
about officers at the federal level, the state of Maryland believed it needed 
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to protect those who acted in controversial ways on behalf of the state. 

On June 18,1861, the legislature reaffirmed Merryman’s commission as 
first lieutenant of the Baltimore County Horse Guards “as if he had taken 
the oath of office,” which he presumably was unable to take since he was 
still confined in Fort McHenry. In January 1862, however, after the state 
government had fallen into firm Unionist hands, the legislature stripped 
Merryman of his commission. Both of these laws were symbolic gestures 
since the Horse Guards had disbanded by May 1861. 3 

The Union military presence in Maryland generally ensured that 
state authorities remained loyal to the federal cause during the war. As a 
consequence, the legislature enacted several laws to punish treason and 
disloyalty within the state. In February 1862, perhaps in response to Ex 
parte Merryman, the Maryland legislature denied the privilege of the writ 
of habeas corpus to persons charged with treason. The following month 
the state passed a major piece of legislation that defined and punished 
“Treason and other kindred offences,” such as displaying rebel flags “with a 
view and intent to excite seditious feelings.” Later during the war, the state 
constitution disfranchised Maryland voters who could not take an oath of 
both past and future loyalty to the United States. 4 As odious as such legis¬ 
lation must have been to southern sympathizers like Chief Justice Taney 
and John Merryman, Maryland Democrats were powerless to stop their 
enactment and execution. 

Roger B. Taney had gone to great lengths to have his opinion reach as many 
readers as possible. The chief justice saw to the publication of the opinion 
in pamphlet form, and Mark Neely suggests that Ex parte Merryman ought 
to be read like a nineteenth-century political stump speech. Taney’s opin¬ 
ion reached the broad audience he desired. South of the Mason-Dixon 
Line, Confederate leaders applauded Taney’s actions in the Merryman 
case. “The eminent and venerable Chief Justice Taney . . . whose purity 
of character and whose great legal ability are acknowledged by all, has in 
a recent decision clearly exposed the unconstitutionality of the proceed¬ 
ings,” wrote Confederate secretary of state R. M. T. Hunter of the suspen¬ 
sion of habeas corpus in Maryland. Both publicly and privately Confeder¬ 
ate president Jefferson Davis echoed Taney’s criticism of that “ignorant 
usurper” in the North who was “tramplfing] upon all the prerogatives of 
citizenship” and “exercis [ing] power never delegated to him.” 5 
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In Louisiana, twenty-two-year-old Maryland native Janies Ryder 
Randall stayed awake one night composing “Maryland, My Maryland,” a 
rousing battle hymn that became Maryland’s official state song in 1939. Its 
opening stanza expressed the hatred of Maryland secessionists for their 
northern countrymen: 

The despot’s heel is on thy shore, 

Maryland! 

His touch is at thy temple door, 6 
Maryland! 

Avenge the patriotic gore 

That flecked the streets of Baltimore, 

And be the battle queen of yore, 

Maryland! My Maryland! 

Randall’s poem caused an instant sensation throughout the South and be¬ 
came one of the Confederacy’s favorite anthems. In the final stanza, to 
the tune of a Revolutionary “bugle, fife, and drum,” Maryland “spurns the 
Northern scum!” When Robert E. Lee’s army invaded Maryland in Sep¬ 
tember 1862, his men sang Randall’s hymn, hoping to win complacent or 
undecided Marylanders over to the rebel cause. 7 

In another composition, Randall specifically lamented the loss of lib¬ 
erty experienced by men like John Merryman and the Baltimore police 
commissioners. When the “tyrant’s war-shout comes,” Randall pledged, 

We hear it! we heed it, with vengeful thrills, 

And we shall not forgive or forget; 


He continued: 


Bigots! ye quell not the valiant mind, 

With the clank of an iron chain, 

The spirit of freedom sings in the wind, 

O’er Merryman, Thomas, and Kane; 

And we, though we smite not, are not thralls, 
We are piling a gory debt; 
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While down by McHenry’s dungeon walls, 

There’s life in the old land yeti 

In each stanza, Randall delineated reasons for fear and for anger, but also 
reasons to maintain hope for life in his native land. Another amateur 
secession-sympathizing poet told the story of John Merryman to the min¬ 
strel tune of “Old Dan Tucker.” 8 

The contemporary significance of the Merryman case is apparent not 
only in the newspaper coverage of the “collision” between Lincoln and 
Taney but also in the case’s widespread mention in the literature and pop¬ 
ular culture of the day. Perhaps these colorful expressions of antifederal 
rage are a testament to the effectiveness of Taney’s efforts to publicize his 
opinion. While Taney was powerless to control the events or outcome of 
the war, his pen nevertheless animated opposition to Lincoln that took 
other effective popular and artistic forms. 

The remainder of Taney’s life is well known. The old chief justice lived 
out his final days a frustrated judge. Privately Taney wished for a peaceful 
separation of the states. As death approached, he needed great assistance 
to continue his work on the bench. “The last time I saw him was after the 
final adjournment,” remarked the reporter of the Supreme Court, “when 
somebody was administering whiskey & water to him in the Judges rooms 
to keep him ‘up,’ after his effort at presiding.” Anticipating that certain 
types of war-related cases would come before his bench, Taney drafted 
opinions that never saw the light of day. They were only discovered after 
his death, which occurred on October 12, 1864. “The Hon. old Roger B. 
Taney has earned the gratitude of his country by dying at last,” rejoiced 
George Templeton Strong of New York. “Better late than never.” Similarly 
historian Don E. Fehrenbacher noted that the chief justice’s death “put 
an end to the anomaly of a nation’s fighting a war with its highest judicial 
officer bound in sympathy to the enemy.” Ironically Taney’s death came 
on the first day of a two-day referendum in which his home state ratified 
a new state constitution that permanently abolished slavery in Maryland. 
The long-time defender of slavery would die on the same day as his pe¬ 
culiar institution. “Two ancient abuses and evils were perishing together,” 
concluded Strong. 9 

In February 1865 a bill was introduced in the House of Representatives 
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to honor the late chief justice with a marble bust in the Supreme Court’s 
room in the Capitol. The bill quickly passed in the House but was rejected 
by the Senate. Charles Sumner of Massachusetts argued that “an emanci¬ 
pated country” should not honor the author of the Dred Scott decision, 
while John P. Hale of New Hampshire pointed out “that when the slave- 
masters had raised the banners of civil war, Judge Taney, who had been 
swift for thirty years to utter their decrees, had no aid to give his struggling 
country. In its hour of humiliation, trial, and agony, he never gave one 
cheering word nor performed one act to protect or save. He sank into his 
grave without giving a cheering word or a helping hand to the country he 
had vainly sought to place forever by judicial authority under the iron rule 
of the slave-masters.” In short, the chief justice was a traitor who had tried 
to use the courts to harm the Union. It would not be until 1874 that Con¬ 
gress passed a bill to honor Taney with a bust in the courtroom—and then, 
it was attached to a bill honoring the now-late Chief Justice Chase as well. 10 

Maryland’s Civil War experience impacted the state’s postwar lawmak¬ 
ing and constitutionalism. The state repealed much of its wartime legisla¬ 
tion as well as the loyalty oaths required by the 1864 state constitution. In 
1867, after Maryland had fallen back into solid Democratic hands, the state 
adopted a new constitution that would have made Roger B. Taney proud. 
One provision declared: “That the provisions of the Constitution of the 
United States, and of this State, apply, as well in time of war, as in time of 
peace; and any departure therefrom, or violation thereof, under the plea of 
necessity, or any other plea, is subversive of good Government, and tends 
to anarchy and despotism.” In another provision that might have surprised 
the late chief justice, the new constitution prohibited even the state legis¬ 
lature from suspending the writ of habeas corpus. 11 

John Merryman’s arrest at 2:00 a.m. on May 25,1861, was only the first of 
several encounters he would have with the Union military during the Civil 
War. Indeed, within two weeks of his arrest, another “party of Pennsylva¬ 
nia Volunteers” returned to Hayfields to search his home—“much to the 
alarm of my unprotected family.” From his cell at Fort McHenry, Merry- 
man pleaded with Secretary of War Simon Cameron to offer the “assur- 
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ance of personal safety” to his family and “to prevent a like occurrence.” 12 
But with no other means of protection, Merrymaris only hope was in the 
goodwill of an old business associate and politician who now wielded tre¬ 
mendous power in Washington. 

John Merryman’s time at Fort McHenry was only a minor part of his 
wartime experience. For most of the 1860s, Merryman had both criminal 
and civil actions pending against him. He never could have imagined such 
an outcome in April 1861, when he followed orders from superiors to burn 
railroad bridges. Nor was May 25,1861, the only time that Merryman was 
arrested by the military. 

Sometime in late August 1862 a Baltimore County Unionist named 
John H. Longnecker sent a letter to the military claiming that a gathering 
of pro-southern citizens would be “arming and drilling for some disloyal 
purpose” at the home of one John White, near Hayfields. 13 Union gen¬ 
eral John E. Wool ordered Provost Marshal William A. Van Nostrand to 
proceed to Whites residence and arrest those present. As Van Nostrand 
approached the house at midnight on September 1, he found it well lit. It 
was not at all what he expected of a secretive, traitorous, warlike meeting. 
Van Nostrand ordered his men to surround the building so that “not a 
soul” could escape. Upon entering the house, he was perplexed by what 
he found—it was full of men, women, and children. “Some were dancing 
and some were sitting around,” he said. “I entered the building and stood 
at the parlor door before a person about the house was aware of it.” Of the 
many faces in the crowd, John Merryman’s was the only one Van Nostrand 
recognized. 14 

The partygoers were thoroughly astonished by the intrusion. “It was 
a sort of surprise party and fruit supper for the little children,” remem¬ 
bered one of the attendees. “We laughed, talked and danced until about 12 
o’clock, when the police officers, armed with pistols rushed in and alarmed 
the women and children considerably, they looked around and everybody 
was very much confused.” Believing that his orders left him no discre¬ 
tion, Van Nostrand rounded up the eighteen men at the party (ages four¬ 
teen and up) and proceeded to arrest them. He then provided soldiers as 
escorts for the women and children to return home. At 4:00 a.m., John 
Merryman and his friends—several of whom had been members of the 
Baltimore County Horse Guards—were taken to Baltimore. “We went to 
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the Station House and stayed there very uncomfortably until 10 o’clock the 
next morning when we were marched up to General Wool,” recalled one of 
those arrested. Without discovering anything of a “treasonable character” 
about them, Wool ordered their immediate release. “Gentlemen, I under¬ 
stand this thing is a mistake and you have been subject to some inconve¬ 
nience,” Wool told them. The men each signed an oath of allegiance, and 
Wool requested that they relay his sincerest apologies to the ladies. 15 

Wool’s decision to release the men was based on two concerns. On 
the one hand, he doubted that they were guilty of any crime and be¬ 
lieved that they had been arrested by an overzealous military officer. On 
the other hand, Wool did not want any more damages suits filed against 
him. Like other Union leaders, General Wool was already being sued by 
several Maryland civilians. He had no desire to add any other names to 
the list of plaintiffs stacked against him. “I am in no respect willing to 
become responsible for the arrests made by Provost Marshal McPhail or 
his deputies,” Wool told General Henry Wager Halleck—especially since 
these arrests had been made solely “on mere suspicion” of “disloyalty.” In 
other words, Wool would not take the fall for an irresponsible subordinate: 
“Whosoever orders the confinement of these men, will be subject to the 
penalty for false imprisonment,” he declared. Wool informed Halleck that 
he released the men because he saw no basis for their arrest or deten¬ 
tion. “I adopted the course mentioned in regard to these prisoners,” Wool 
continued, “because I knew if I had ordered them in the Fort for confine¬ 
ment I should have been subject to the penalty of false imprisonment. It 
is such arrests that produce a great deal of trouble, whilst the result pro¬ 
duced is nothing but disgust and the driving of people into the ranks of 
the Rebels.” 16 

In this instance—which was a full six months prior to the passage of 
the Habeas Corpus Act of 1863—General Wool acted cautiously in light of 
the dangers involved in arresting civilians suspected of disloyalty. 17 Wool, 
in fact, had at least seven damages suits filed against him during the Civil 
War. Most of these suits were dismissed before Appomattox, but two per¬ 
sisted into the postwar years. Finally, on April 23,1867—the same day that 
Merryman’s treason indictment was dismissed—juries rendered verdicts 
in the two suits still pending against Wool. In each case the jury found 
Wool liable for damages in the amount of one cent! 18 After five years of 
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bearing the heavy burden of litigation, Wool escaped with a minimal pen¬ 
alty plus court costs. 

John Merryman had at least three other encounters with the federal 
military during the war. About a month after his arrest at the neighborhood 
dance, Merryman was one of 978 men from Baltimore County to be con¬ 
scripted as part of the militia draft of 1862. A man of considerable means, 
Merryman furnished a substitute—an Irishman named James Malone 
—to get out of fighting. In the aftermath of the Gettysburg campaign, in 
July 1863, Union soldiers passing through Baltimore County pressed some 
of Merryman’s horses into the federal service. In the spring of 1864, Union 
soldiers stationed near Hayfields severely beat Merryman. Afterward, his 
assailants encircled him singing “rally around the bridge burners,” pre¬ 
sumably to the tune of “Battle Cry of Freedom.” 19 

When Confederate general Jubal A. Early invaded Maryland and Wash¬ 
ington, D.C., in July 1864, Merryman hosted the rebel invaders at Hay- 
fields. On July 10, Merryman enjoyed “an agreeable lunch” with Confeder¬ 
ate general Bradley T. Johnson of Maryland. Johnson recalled fifteen years 
later: “The charming society, the lovely girls, the balmy July air, and the 
luxuriant verdure of Hayfieldjs], all combined to make the scene enchant¬ 
ing to soldiers who had been for months campaigning in the battle-scarred 
plains and valleys of Virginia.” From Hayfields, Johnson moved through 
Baltimore County, where he burned the home of Maryland’s Unionist gov¬ 
ernor, Augustus W. Bradford, in retaliation for the Union army’s earlier 
burning of the Virginia governor’s home. Merryman used his personal 
rapport with Johnson to convince the rebels not to destroy Ashland Fur¬ 
nace, an iron foundry owned by a Baltimore County neighbor and friend. 20 

On a personal level, 1864 was an eventful year for the Merryman 
household. On January 21,1864, Merryman’s father, Nicholas, died at the 
age of seventy-five. He passed away at Hereford Farm, the home where 
several generations of Merrymans—including John—had been born and 
raised. John Merryman’s wife, Ann, became pregnant later that spring. 
When, on December 5,1864, she delivered a son, the Merrymans named 
him Roger Brooke Taney Merryman in honor of the recently deceased 
chief justice. Of their eleven children, R. B. T. Merryman was the only one 
to die in infancy. 21 

Merryman, like all Maryland slave owners, lost his human property 
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during the war. Some of Merryman’s slaves fled Hayfields at the first op¬ 
portunity In April 1863, the Baltimore Sun reported that Merryman “lost a 
valuable man” during one of the “regular stampede[s] of slaves.” Following 
another such occurrence, the Baltimore County Advocate remarked that 
“if this state of things continue, and it undoubtedly will, in a short time 
there will not be an able-bodied slave in that section of the country.” To 
the consternation of Baltimore County slave owners, the paper continued, 
“A number of the men have turned up in the negro regiment, the second 
one, which is being recruited in Baltimore.” 22 By November 1864, slavery 
in Maryland was no more. 

Following the war Merryman remained a prominent figure in Mary¬ 
land politics and agriculture. In 1865, he started a fertilizer business in 
Baltimore City called John Merryman & Co. Much of his business was 
with the Deep South. In 1870 the Maryland legislature elected him state 
treasurer, and in 1874 he was elected to the House of Delegates. Merry¬ 
man, according to one contemporary observer, was not “a politician in 
the common meaning of that term, and he prefers the more satisfying 
and profitable life of the farmer and civilian.” In 1876, Merryman won a 
bronze medal for his cattle at the Centennial Exposition in Philadelphia. 
By the end of his life, it was claimed that “over 100 bulls bred by him are at 
the head of herds of cattle in Indiana, Illinois, Iowa, Minnesota, Nebraska, 
Wyoming, Colorado, Kansas, and Texas.” In the late 1870s he served as 
president of both the National Agricultural Association and the Maryland 
State Agricultural and Mechanical Association. “His very name,” said the 
Baltimore Sun in 1881, “in his own State and over a wide area outside of 
it, was ‘familiar as household words.’” Among his neighbors and friends, 
however, he was “quite famous for sometime as Habeas Corpus John.” 23 

By 1868, Merryman and the Northern Central Railway Company ap¬ 
pear to have buried the hatchet. When, on April 27,1868, Merryman sent 
a letter to the railroad’s board of directors asking for assistance with an 
upcoming agricultural fair, the railroad “agree[d] to provide platforms 
and sidings on the Northern Central Railway, carry free the police force 
needed to preserve order, and make liberal arrangements for transporta¬ 
tion of parties and distinguished guests during exhibitions.” Merryman 
and his fellow farmers “accepted] with much pleasure the very liberal 
offer made by the Northern Central Railway Company.” 24 
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Merryman’s work with railroads may have led to his early death. In 
February 1881, while he was “examining the route of the new Arlington and 
Pimlico Railroad” near Baltimore, Merryman contracted a “severe cold” 
that stayed with him for two months. In May he went to Savannah, Geor¬ 
gia, to recover, but when he returned to Maryland he suffered from kidney 
disease, a “debility of the heart,” dropsy, and a “catarrh of the lungs.” When 
the autumn chill returned he was too weak to recover. In early November, 
his doctors concluded “that the case was hopeless, and that death was even 
then hovering over the sick man’s couch.” John Merryman died at Hay- 
fields at 8:00 a.m. on November 15,1881. His family gathered around him 
as “he peacefully and quietly expired.” He was buried in the graveyard of 
Sherwood Episcopal Church, where he had served as a vestryman since 
1846. He was only fifty-seven years old. 25 

Hayfields remained in the Merryman family until 1978. 26 In the late 
1970s and early 1980s, the Baltimore County Board of Commissioners 
(Merryman had actually been president of the board in the 1850s) rejected 
several development proposals for Hayfields, including plans to turn the 
474-acre estate into a 1,600-unit residential community, a hospital, and a 
landfill. 27 In 1986, the Mangione family purchased Hayfields. About a de¬ 
cade later they opened the Hayfields Country Club in Baltimore County. 
The club has preserved much of the beautiful landscape by creating an 
eighteen-hole golf course around the mansion. Now, instead of plows, cat¬ 
tle, sheep, and horses, golf carts cross the sprawling fields. Arnold Palmer, 
Tom Watson, and Lee Trevino have all walked the hills and fields where 
Union and Confederate soldiers once encamped. The club has renovated 
the mansion and outbuildings into dining rooms, a grill, meeting rooms, 
a pro shop, and a clubhouse. Members now relax and swap stories in the 
library, where a portrait of Colonel Nicholas Merryman Bosley still hangs 
over the fireplace. 

On a slow day one can catch of glimpse of Hayfields as it once was un¬ 
der John Merryman’s watchful eye. The club has done an admirable job of 
preserving Hayfields’s elegance and history while meeting the needs of its 
twenty-first-century members. Still, the deeper story of what happened in 
this place has been largely misunderstood and forgotten for 150 years. At 
this old farmhouse, perched on a hillside next to I-83, lived a man who on 
several occasions played an integral role in the shaping of national policy 
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during the Civil War. It is little wonder that the story of Abraham Lincoln, 
Roger B. Taney, and John Merryman still captures our attention today. 

Indeed, historians, political scientists, lawyers, and judges continue 
to write volumes about Ex parte Merryman and the struggle that ensued 
between Lincoln and Taney in the spring and summer of 1861. Since Sep¬ 
tember 11, 2001, there has been an outpouring of words about John Merry- 
man’s famous proceedings, including more than a dozen scholarly articles 
and book chapters, numerous websites, and an exemplary fifty-three-page 
teaching unit produced by the Federal Judicial History Office. In 2004, 
Supreme Court Justice Antonin Scalia cited Merryman in his Hamdi v. 
Rumsfeld dissent. 28 The principles debated in the Merryman proceedings 
have tremendous relevance for twenty-first-century Americans who are 
concerned about civil liberties in wartime, the unchecked expansion of 
executive power, the privacy of passengers during airport screenings, or 
the legality of detaining enemy combatants at Guantanamo Bay. 

Unfortunately, our scholarship had reached a point in which it ap¬ 
peared that little new could be said about this very important case. Writers 
on wartime civil liberties have told and retold the story of Ex parte Merry¬ 
man with their focus on Lincoln and Taney rather than on John Merry¬ 
man himself. These accounts have generally limited their scope to the time 
that Merryman spent at Fort McHenry, and they often concluded with 
Lincoln’s July 4 message to Congress. As a consequence, the main point 
has always been to explain the civil liberties issue from the top down—to 
debate whether the president can or should exercise extraconstitutional 
powers in time of national emergency, or to understand how policy mak¬ 
ers and judges treated the constitutional rights of American citizens dur¬ 
ing the Civil War. Little attention has been given to the complex situation 
the federal government faced in dealing with disloyalty in the North; even 
less has been given to the myriad ways that civilian detainees responded 
to their arrests. 

Shifting the focus to John Merryman reshapes the story and brings 
new questions to the fore. Close examination of the Baltimore treason tri¬ 
als gives us a better understanding of the inadequacies of the federal judi¬ 
ciary in wartime. Lincoln was correct when he noted in his April 15,1861, 
proclamation that the southern rebellion was “too powerful to be sup¬ 
pressed by the ordinary course of judicial proceedings, or by the powers 
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vested in the Marshals by law.” 29 What the president did not yet realize— 
but would soon come to learn—was that the problem of treason in the North 
was also too powerful to be suppressed by ordinary judicial proceedings. 
It was impractical to believe that persons accused of treason could be dealt 
with by the civil courts in the midst of such a gigantic war. 

In 1861, federal prosecutors were quick to indict northerners (and 
some southerners) for treason in the civil courts; by the midpoint of the 
war they had become much more selective. 30 Attorney General Edward 
Bates understood the uphill battle facing prosecutors. A conviction for 
treason might make a martyr of the accused, while an acquittal would 
embarrass the government. Moreover, a single juror could cause a hung 
jury, yet all twelve jurors were required to convict a traitor. In addition, 
the U.S. Constitution places a heavier burden on federal prosecutors in 
treason trials. And finally, federal prosecutors were powerless to force the 
hand of uncooperative judges. Chief Justices Taney and Chase were not 
the only federal judges who were wary of presiding over treason cases. 
When thirty-five crewmen from a Confederate privateer were tried in 1861 
for high treason and piracy, Supreme Court justice Robert C. Grier, sitting 
as a circuit judge in Philadelphia, declared that he did “not intend to try 
any more of these cases.” There was other pressing business to attend to, 
he continued, and he would not waste his time “trying charges against a 
few unfortunate men here out of half a million that are in arms against the 
government.” 31 

Writing privately to Professor Francis Lieber of Columbia University, 
in 1863, Judge Advocate General Joseph Holt noted that “the government 
seems long since to have abandoned all idea of punishing” treason. 32 This 
was not exactly the case. Holt, like Lincoln, knew that it was much easier 
to use the military to arrest and temporarily detain civilians suspected of 
disloyalty than to go through the hassle and expense of a civil trial. Cer¬ 
tainly civilians who were arrested without charges saw themselves as being 
punished. Nevertheless, in Lincolns mind, such actions—which might not 
be constitutional in peacetime—“might become lawful” in wartime “by 
becoming indispensable to the preservation of the constitution, through 
the preservation of the Union.” 33 The president, in other words, could take 
actions in his role as commander-in-chief that he could not take at other 
times. 34 After all, civil liberty would be protected in the long run only if 
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the nation survived. What good would the Bill of Rights be if there was no 
nation left in which to enjoy those rights? And Lincoln, of course, claimed 
that his policies restricting civil liberties were temporary and would cease 
once the rebellion was over. 35 His concern was with preserving the Union, 
not the precedents that his wartime actions might be setting for the future. 

Ultimately, the Lincoln administration decided to try some civilians 
in civil courts and to leave others in the hands of the military. The out¬ 
comes of the criminal prosecutions in Baltimore were in line with what 
happened in treason trials elsewhere in the North. Many persons were 
indicted for treason during the Civil War; few went to trial; fewer still were 
convicted. 36 At best, then, the state and federal judicial systems turned out 
to be ineffectual mechanisms for managing the problems of treason and 
disloyalty in the North. At worst, however, they became tools in the hands 
of potentially disloyal northerners to attack the federal government as it 
was striving to restore the Union. Suits for damages against federal officials 
became a clear and imminent danger to those who were waging war on 
behalf of the Union. 

The suits instituted by John Merryman and the Baltimore police com¬ 
missioners represented only a few of the thousands of suits filed against 
Union officers during and after the Civil War. In the postwar period, state 
judges in Kentucky ignored the provisions of the Habeas Corpus Act of 
1863 and refused to remove damages suits to the federal courts. Kentucky 
judges also allowed for the criminal prosecution of Union officers for 
legitimate actions they had taken during the war. Some three thousand 
cases came before the Kentucky state courts in 1865 and 1866. Similar 
cases occurred elsewhere in the Union. New Jersey authorities arrested 
a federal marshal and charged him with kidnapping for having detained 
someone suspected of disloyalty. Postwar civil suits and criminal proceed¬ 
ings also appeared on court dockets in California, Indiana, Vermont, Mas¬ 
sachusetts, New York, Wisconsin, and other states. In response, Congress 
amended the Habeas Corpus Act of 1863 on May 11,1866, to punish state 
judges who refused to move such cases into the federal courts. Under the 
1866 statute, federal officials and military officers could sue state judges 
who refused to remove the suits against them into the federal courts. In 
addition, the statute required judges to pay “double costs” to the officers 
or officials. 37 
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Examination of the life and trials of John Merryman, rather than of 
just the case of Ex parte Merryman, reveals several stark new realities 
about the habeas corpus issue that arose during the Civil War. We can 
now see that the “civil liberties” problem was only one side of the habeas 
corpus issue. On the other side were the fears of government officials and 
military officers who could be ruined—both financially and by criminal 
prosecution—for the actions that they took on behalf of the government. 
These concerns are evident in the correspondence of both soldiers and 
civilians. An officer in the Ninety-second Illinois Volunteers informed 
Senate Judiciary Committee chairman Lyman Trumbull that suits against 
him “involve an amount sufficient to sweep away all my property if I am 
not protected.” But these cases were about more than just money. William 
Schley, the lawyer who represented Generals Cadwalader and Wool, ar¬ 
gued that “these suits are of great importance, far beyond any question of 
pecuniary damage.” If Congress did not protect civil and military officers 
in the performance of their official duties (excepting malicious actions), 
Schley continued, “a public servant has a very thankless preferment.” 38 
While scholars have overlooked the issue of damages suits for more than 
a generation, it is a subject that demands attention. 

In a recent article in the Journal of Supreme Court History, law profes¬ 
sor John Yoo, of “torture memo” fame, argues that Ex parte Merryman and 
Ex parte Milligan “did not assume the landmark importance” of other cases 
like Marbury v. Madison or Brown v. Board of Education because Merry¬ 
man and Milligan had little practical influence in their own times and have 
had little impact on American jurisprudence. It is understandable that 
Yoo would downplay these cases’ significance. As a strong proponent of 
increased executive power in wartime, and as one who actually served 
in the executive branch and was placed in the position of writing legal 
memorandums regarding detainment and interrogation policies for the 
War on Terror, Yoo has a vested interest in arguing that Lincoln’s view of 
executive power was correct and that Taney’s perspective lacked a proper 
understanding of the realities and necessities of war. 

Ironically, Yoo minimizes the significance of two cases that, on a per¬ 
sonal level, actually have quite a bit of relevance for him now that he is no 
longer with the Department of Justice. In 2008, convicted terrorist Jose 
Padilla filed a civil suit against Yoo seeking damages for Yoo’s role in writ- 
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ing the so-called “torture memos.” 39 In many respects, the case against Yoo 
is profoundly different than Merryman’s case against General Cadwalader. 
Yoo was a mid-level attorney writing policy briefs for the Department 
of Justice, while Cadwalader was the military commander who actually 
oversaw the incarceration of a citizen prisoner. Nevertheless, in 2009, a 
federal judge in California—an appointee of President George W. Bush, no 
less—ruled that there were grounds for the case against Yoo to go forward. 
Yoo may find, as Simon Cameron did in December 1862, that “a man out 
of office in Washington is greatly shorn of power.” 40 

For generations, scholars of the habeas corpus issue in American his¬ 
tory have focused their attention almost exclusively on questions related 
to civil liberties and presidential war powers. To be sure, these questions 
are eminently important and deserve continued consideration. But mov¬ 
ing beyond old questions adds new dimensions to our understanding of 
the difficulties that face presidential administrations in wartime. The many 
trials of John Merryman reveal how the courts were yet another front on 
which Lincoln had to fight the Civil War. On the one hand, Lincoln could 
use the courts to wage war against suspected traitors. Indeed, one Lincoln 
appointee in Virginia viewed his court as “an advanced judicial picket sta¬ 
tion in a hostile country.” 41 But, on the other hand, prosecuting traitors in 
the courts was only part of the legal battle. Lincoln also had to defend his 
subordinates there. In these courtroom battles, hostile judges and juries 
could make decisions and render verdicts that might alter the trajectory 
of the war and reconstruction. In an era before the legal concept of quali¬ 
fied immunity had been developed, Lincoln and his allies in Congress had 
to pass wartime legislation that would protect Union officials from the 
enemy within. 
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Major-General Benjamin F. Butler (Boston: A.M. Thayer, 1892), 234; Brad C. Steiner, Life of 
Reverdy Johnson (Baltimore: Norman, Remington, 1914), 50-57. 
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26. It is not clear to what Merryman is referring here. 

27. James Donald Cameron (1833-1918), the son of Simon Cameron, served as vice presi¬ 
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